United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLANTS AND JOINT APPENDIX 


Untteb States Court of c™, 0/4 

FOR THE DISTRICT OF COLUMBIA CIRCUIT the 

~°’ SlriCt °> Circuit 


No. 13,416 


I £ 1956 

Cl^Rfc 


IRENE W. QUISENBERRY, ET AL., 

Appellants 

vs. 

SAMUEL HERMAN, ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Of Counsel: 

NEWMYER & BRESS 

1001-15th Street, N.W. 
Washington, D. C. 


ALVIN L. NEWMYER 
LEONARD BRAMAN 

1001-15th Street, N.W. 
Washington, D. C. 

Attorneys for Appellants 


Robert I. Thiel, Printer 
Washington, D. C, 

EX 3-0625 _ 














(i) 


No. 13,416 


APPELLANTS’ STATEMENT 
OF QUESTIONS PRESENTED 

1. Where the defendant-driver asserts that plaintiff- 
guest has assumed the risk of the driver’s intoxication, and 
there is evidence that the driver’s drinking did not cause the 
accident, did the trial court err in instructing the jury on 
this issue without charging that the incapacity must contrib¬ 
ute to the accident ? 

2. Where the evidence showed that plaintiffs, husband 
and wife, were visiting defendants, husband and wife; that 
during the course of the evening the defendant-wife drank 
two or three Tom Collinses; that she felt "somewhat stimu¬ 
lated" but showed no observable effects of being under the 
influence of drink, either before or after the accident; that 
her husband, the owner of the car, permitted her to drive 
the plaintiffs home; and that she drove in a normal manner 
until the accident herein, was there sufficient evidence of 
(1) the driver’s being under the influence of alcohol (2) to the 
knowledge of the plaintiffs so as to warrant the submission 
to the jury of the issue of assumption of risk? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United States District 
Court for the District of Columbia. Appellate jurisdiction is vested in 
this Court by virtue of 28 U.S. C. Sec. 1291 (1952). 

STATEMENT OF THE CASE 
A. Proceedings Below 

Complaints in the lower court were filed by appellants—plaintiffs 
below—seeking (1) damages for personal injuries on behalf of the female 
plaintiff, Mrs. Quisenberry, and (2) loss of consortium on behalf of her 
husband (J.A. 1-3). Defendants* pleading admitted that on June 27, 1953 


* The parties to this appeal, when : not referred to by their proper names, will hereinafter be. designated 
in accordance with their status in the lower court. 
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plaintiffs were riding as guests in an automobile owned by the male de¬ 
fendant, Mr. Herman, and driven with his bonsent by his wife, the co¬ 
defendant, when that vehicle collided with a standing car parked in front 
of 3027 K Street, N. W. in the District of Columbia (J. A. 3). At the 
trial, the court submitted to the jury issues involving primary negligence 
and assumption of risk (J. A. 47-50), the latter arising from defendants* 
claim that plaintiffs knowingly undertook to ride with the female defendant 
after she "had indulged in intoxicating drinks . . . ." (J. A. 7). Verdict 
and judgment were for defendants, and plaintiffs* post-trial motion was 
denied. 

B. The Facts 

Of the entire testimony concerning liability, it may truly be said 
that the areas of disagreement were indeed few. On the evening of the 
accident, plaintiffs were visiting at the Herman home. In the course of 
the hour-and-a-half visit (J. A. 12, 18), Mrs. Herman, the hostess, 
served Tom Collinses (J.A. 13, 18, 31, 35). 2 The plaintiffs testified 
that each of the four principals, including Mrs. Herman, who later was 
to drive, had one or two drinks (J.A. 13, 18-19). Mrs. Herman stated 
that she served each person three drinks, although she was not quite 
sure (J.A. 31, 35). Mr. Herman gave no testimony on this subject. 

The entire testimony respecting the observable effects which the 
beverages then had on Mrs. Herman was as follows: 

Mrs. Quisenberry : The drinks had no effect on her, 
nor was there any manifestation of any influence upon 
Mrs. Herman (J.A. 13). 

Mr. Quisenberry : No one appeared to be under the 
influence of liquor, and there was nothing in Mrs. 

Herman*s conduct to indicate that she was (J.A. 19). 


2 Mrs. Herman testified that the drinks consisted of gin, sparkling water, lemon and sugar (J.A. 31). 
There was no testimony as to the relative proportions of the ingredients. 
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Mrs. Herman: She felt 11 just somewhat stimulated 
... to a certain extent" (J.A. 31) but was not 
"drunk" (J. A. 35). She had on other occasions 
taken three drinks without being "drunk” (J. A. 

35), 

Mr. Herman : He gave no testimony on this sub¬ 
ject. 

The plaintiffs left the Herman home at approximately 8:40 p. m. 

(J. A. 13, 31), intending to walk to their house, which was nine blocks 
away (J.A. 13, Tr. 69, 70). Mrs. Herman called them back, however, 
and offered to drive plaintiffs home with Mr. Herman's car (J.A. 13, 

19, 31). The plaintiffs agreed, and they rode off with Mrs. Herman, her 
husband remaining home (J.A. 13, 19, 38). All parties were seated in 
the front of the car, Mrs. Quisenberry being in the middle (J.A. 13-14, 
19-20). It was getting dark by this time, but visibility was fairly good 
(J.A. 20, 30). The headlights of the car were operating (J.A. 30, 35). 

After proceeding south on 30th Street, the Herman vehicle turned 
west on K Street in the direction of the Freeway (J. A. 22, 30, 31-32). 
The car was occupying the lane next to the parked vehicles (J. A. 32) 
and was going about 25 miles per hour (J.A. 20, 32). 

The complete sum of this record in respect to the manner in which 
Mrs. Herman was driving prior to the accident, from the standpoint of 
any observable effect which the drinking had on her ability to drive, was 
as follows: 

There were no signs of peculiar 

Mr. Quisenberry : Mrs. Herman appeared to be driv¬ 
ing properly up to the time of the accident (J. A. 20). 

Mrs. Herman: She was paying normal attention to 
driving (J.A. 37) and felt that she had control of the 
car (J.A. 35) 

The accident occurred after the car had proceeded a short distance 
on KStreet (J.A. 15, 32). The accounts of the accident diverge. Mr. 


Mrs. Quisenberj 
driving (J.A. 14 


Quisenberry testified that he looked up and saw that the Herman vehicle 
was veering to the right, the parked car "looming in front" at a distance 
of only 15 or 20 feet (J. A. 20, 23). He cried "look out" and tried to 
brace his wife (J. A. 21) who was unaware of the imminent collision be¬ 
fore his alarm (J.A. 14). 

Mrs. Herman testified that she veered to the right only after her 
guest yelled "Look out.’" (J.A. 33). It was because of that warning that 
she turned the car (J. A. 36, 37), thinking that there was something in 
front of her (J.A. 33, 37). 

The front of the Herman car struck the rear of the standing vehicle 
(J.A. 16, 20-21, 24, 33) with a heavy impact (J.A. 20, 24, 25). Mrs. 
Quisenberry was propelled forward, her forehead striking the windshield 
and her face the dashboard (J.A. 14). 3 

The investigating officer testified that he detected an odor of alco¬ 
hol upon Mrs. Herman after the accident (J. A. 26, 28). However, she 
did not appear intoxicated. She answered all questions coherently, and 
seemed to know exactly what she was doing and saying. He did not charge 
her with driving while under the influence of liquor (J. A. 26). 

The jury's verdict was returned after the following basic instruc¬ 
tion on the subject of assumption of risk: 

"The defense is that she was under the influence of 
liquor, although she has testified that she knew what she 
was doing in the circumstances. However, that is a part 
of the picture. And if you conclude in the circumstances 
that she was under the influence of liquor to the extent 
that liquor had the ascendancy over her, as I have defined 
that term to you, and that she was unable to comprehend 
and to respond as she should have responded in the cir¬ 
cumstances to the management of the automobile as it 
was being driven along the highway, and that the Her¬ 
mans knew this, or rather, I beg your pardon, that the 

3 r 

Even this abbreviated transcript, shortened in order to present only the liability issue, permits an 

understanding of the seriousness of Mrs. Quisenberry's injuries. See Tr. 12-19, 22, 50-53. 
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Quisenberrys knew this, then when they got into the 
automobile, they assumed the risk, and assuming 
the risk in the circumstances, they would not be en¬ 
titled to recover" (J. A. 48), 

STATEMENT OF POINTS 

A. It was reversible error to submit the issue of assumption of risk 
to the jury without instructing that the host's drinking—the risk 
allegedly assumed—must have brought about the accident. 

B. The trial court committed reversible error in submitting the is¬ 
sue of assumption of risk to the jury because there was no evi¬ 
dence to support that defense. 

1. There was no evidence of defendant-driver's incapacity 
to drive. 

2. There was no evidence that the defendant-driver was ob¬ 
servably under the influence of drink or that plaintiffs 
were aware of any such condition. 

SUMMARY OF ARGUMENT 

The jury should have been instructed that in order for plaintiffs to 
be denied recovery, it must be found not only that plaintiffs knew of Mrs. 
Herman's incapacity by virtue of drink, but that this incapacity contributed 
to the accident. The failure to so instruct was of crucial importance in 
view of the testimony of Mrs. Herman that she was driving normally, and 
that she turned the car only because Mr. Quisenberry cried "Look out!". 

Not only did the trial court err in the manner in which it charged on 
the issue of assumption of risk, but that issue should never have been 
submitted to the jury. The burden of establishing the defense of assump¬ 
tion of risk was on the defendants. Not only did they fail to discharge 
that burden, but all of the evidence showed that the driver was not 
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incapacitated by drink. At any rate, it was conclusively established that 
there was no indication of incapacity to put the plaintiffs on notice of 
any risk. 


ARGUMENT 

A. It Was Reversible Error To Submit the Issue of Assump ¬ 
tion of Risk To the Jury Without Instructing That the Host*s 
Drinking—the Risk Allegedly Assumed-Must Have Brought 
About the Accident. 

Weber v. Eaton , 82 U.S. App. D.C. 66, 160 F.2d 577 (1947) is 
the leading authority in this jurisdiction in respect to the plaintiff-guest 
being barred from recovery because of the condition of his driver-host 
who has been drinking. A judgment for plaintiff was there reversed be¬ 
cause of the trial court* s failure to instruct the jury on assumption of 
risk when there was evidence that the defendant-driver had been drink¬ 
ing with the plaintiff prior to the accident. This Court there held: 

M A11 authorities would agree that if . . . [the guest- 
passenger] accompanied . . . [the host-driver] when 
she knew of his drinking and was injured through negli¬ 
gence on his part brought about by the alcohol he had 
taken, she [the guest] assumed the risk when she volun¬ 
tarily rode with him. It was error not to instruct the 
jury to that effect." Id., 82 U.S. App. D. C. at 68, 

160 F. 2d at 579 (emphasis supplied). 

That holding makes clear beyond doubt that, before the driver may 
avail himself of his own alcoholic condition in order to bar a guest* s 
recovery against him, the driver must prove that the claimed negligence 
was Tt brought about** by that very condition. That issue is essential for 
proper jury consideration where the defense is otherwise one to be sub¬ 
mitted to the jury. Whether the defense be termed assumption of risk 
or contributory negligence, 4 the authorities make it clear that in 

4 There appears to be some doubt in respect to classification of the defense as pointed out by this Court 
in Weber v. Eaton , supra at 67-68, 578-579, which seems to have expressed a preference for assumption 
of risk. 


order to deny the plaintiff a recovery, it is necessary: 

Mt . . . not only that the driver of the car should, 
to the knowledge of the passenger, have been under 
the influence of liquor, but that this condition should 
have been a contributing cause of the accident. T " 

Boston v. B. & M. Super Service, Inc., 91 N. H. 392, 

594, 20 A. 2d 633, 634 (1941). 

Accord : Yates v. Brazelton , 108 CaL App. 533, 291 Pac. 695 (1930); 
McKeenv. Iverson, 47N.D. 132, 180 N.W. 805 (1921). 

Even where the plaintiff-guest furnished the liquor which the de¬ 
fendant-host drank, it was declared: 

M However much we may disapprove the use of in¬ 
toxicants by those who operate automobiles, there is 
no statute, of which we are aware, depriving one of 
his right to recover for personal injuries caused by 
the negligence of a driver merely because the injured 
person had theretofore given such a driver a drink or 
drinks of such liquor. If the liquor furnished by the 
plaintiff caused the accident or contributed as a prox¬ 
imate cause thereof, plaintiff ought not to recover. 

This, however, presents a question of fact, namely, 
was the liquor, which plaintiff helped to procure, the 
independent cause or a concurring proximate cause of 
his injury . . . Hartey v. Berg, 145 Ore. 44, 50, 

25 P. 2d 932, 934 (1933). 

In this case, not only was the burden of proof in respect to this 
defense on the defendants, but there was affirmative testimony from Mrs. 
Herman—the defendant-driver—that the drinks which she had consumed 
in no way caused her to collide with the parked car. She stated that she 
had control of the car and was paying proper attention to driving; that it 
was Mr. Quisenberry 1 s shout "Look out!" —not the drinking—that caused 
her to turn the car, thus striking the other vehicle. In these circum¬ 
stances, a clear instruction on the issue of causation, as required by 
Weber , was imperative, and in this salient respect the instructions of 
the trial court were erroneous. 


The burden of the lower court's instructions appears on page 47 
to 48 of the Joint Appendix. On the latter page the jury is told what is 
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meant by driving under the influence of alcohol. This merely instructs 
of the condition of the one who has been drinking; it does not advert to 
that condition having in fact manifested itself by causing the accident. 

The court then went on to instruct on the elements of the defense as fol¬ 
lows: 

"The defense is that she was under the influence 
of liquor, although she has testified that she knew what 
she was doing in the circumstances. However, that is 
a part of the picture. And if you conclude in the cir¬ 
cumstances that she was under the influence of liquor 
to the extent that liquor had the ascendancy over her, 
as I have defined that term to you, and that she was 
unable to comprehend and to respond as she should 
have responded in the circumstances to the manage¬ 
ment of the automobile as it was being driven along 
the highway , and that the Hermans knew this, or 
rather, I beg your pardon, that the Quisenberrvs 
knew this, then when they got into the automobile . 
they assumed the risk, and assuming the risk in 
the circumstances, they would not be entitled to re¬ 
cover." (J A. 48) (all emphasis supplied). 

This instruction, we respectfully submit, does not properly submit 
the issue of causation. The only language therein which could have the 
remotest bearing on the issue of causation is that portion which we have 
underscored by a single line in the preceding extract. But that portion 
more accurately refers to the condition of the driver in respect to alcohol 
rather than to that condition having in fact caused the accident. Any doubt 
that the trial court was referring to condition and not causation is dispelled 
by the portion of the instruction immediately following, which we have under¬ 
scored by double lines. This language makes it clear that the trial court 
had been talking only of a condition—being under the influence of alcohol— 
because it is only that condition, and not the accident which had not yet 
occurred, which could have been apparent to the Quisenberrys when they 
got into the car. 

This fundamental omission was not in any wise cured by the trial 
court’s wholly abstract and perfunctory mentioning of the doctrines of 





assumption of risk and contributory negligence (J. A. 50). These inci¬ 
dental remarks occurred only after the trial court had left the subject 
of drinking and dealt with the jury’s exclusive function of weighing the 
evidence and appraising the credibility of witnesses, the purpose of 
bench conferences, the burden upon plaintiffs, and the proper measure 
of damages. As theoretical generalizations mentioned at the conclusion 
of the court’s charge, they did not cure the previous explicit instructions 
which were reduced to the facts of the case. Colas v. Grzegorek, 207 
F. 2d 705 (7th Cir. 1953); Zumwalt v. Gardner , 160 F. 2d 298 (8th Cir. 
1947); Geneva Mill Co. v. Andrews , 11 F. 2d 924 (5th Cir. 1926); Balti ¬ 
more & O. R. Co. v. Morgan , 35App. D. C. 195 (1910); New York Trans ¬ 
portation Co . v. O’Donnell , 159 Fed. 659; (2d Cir. 1908). On the contrary, 
they must have, at the very least, served to confuse the jury and, at the 
most, passed by unnoticed. 

In no effective way, therefore, was the jury told that, in order for 
the plaintiffs to be barred by assumption of risk, the assumed risk must 
have been the very one that produced their misfortunes. If it was the risk 
of Mrs. Herman’s drinking that they assumed, then that drinking must 
have produced the accident. On the record, the jury could have found 
that Mrs. Herman’s drinking was not an effective cause of the accident. 

The instructions certainly should have put this issue to the jury, permit¬ 
ting it to exercise its deliberative function in ct tb r 'eto. 

InBubarv. Fisher , 134 Me. 10, 180 Ar \ . . . -o), the defendant- 

host contended that the trial court erred in refusing the allowing instruc¬ 
tions (to aU intents and purposes, the same as that given by the lower 
court in this case): 

11 ’If you find that this plaintiff . . . knew that the 
defendant was drinking to the extent that he was under 
the influence of liquor and then voluntarily re-entered 
the car, or continued therein, and went on with the de¬ 
fendant, you must as a matter of law find that the plain¬ 
tiff was negligent and that he cannot recover in this 
action. ’ ” 



The refusal to so instruct was upheld on appeal upon the ground, inter 
alia , that: 

" ... it is necessary in order tb establish contri¬ 
butory negligence in a case such as this, not only 
that the driver of the car should, to the knowledge 
of the passenger, have been under the influence of 
liquor, but that this condition should have been a 
contributing cause of the accident." Id., 134 Me. 
at 12, 180 Atl. at 924. 

Whether the instruction below is measured according to concepts 
of assumption of risk or contributory negligence, it is plain that there 
was a violation of the basic concept that a plaintiffs conduct does not bar 
a recovery unless his injury results from the risk which he undertook. 

The Weber case clearly enunciated this, and the omission to instruct on 
a matter of such fundamental importance was prejudicial error requiring 
reversal. 

B. The Trial Court Committed Reversible Error in Submitting 

the Issue of Assumption of Risk to the Jury Because There V 

Was No Evidence to Support That Defense . 

1. THERE WAS NO EVIDENCE OF DEFENDA NT-DRIVER'S 
INCAPACITY TO DRIVE . 

With all due respect for the very broad deliberative functions of the 
jury in cases where the evidence is disputed or permits of divergent in¬ 
ferences, we earnestly submit that in this case there was absolutely no 
evidence to support a submission to the jury of the defense herein. With 
the burden on defendants to prove their defense by a preponderance of 
the evidence, the record shows that all of the evidence clearly established 
that Mrs. Herman—the driver—was not under the influence of drink. 

Where, as here, the testimony is positive, uncontradicted, and not in¬ 
herently improbable, neither ”a jury nor a judge is at liberty to disre¬ 
gard such evidence." Stone v. Stone, 78 U. S. App. D. C. 5, 8, 136 
F. 2d 761, 764 (1943). 
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Turning to that evidence, it is clear that, although Mrs. Herman 
had two or three Tom Collinses of unspecified potency , she was in com¬ 
plete control of her faculties. In the face of clear and unequivocal testi¬ 
mony from every other witness who gave testimony (Mr. Herman was 
silent on this point), Mrs. Herman only said that she felt M just somewhat 
stimulated ... to a certain extent." This equivocal statement, itself 
discounted by the same witness* testimony that her attention to, and con¬ 
trol over, the car were not diminished, does not amount to evidence of 
incapacity, let alone establish by a preponderance of evidence th qt such 
was the fact. The investigating officer who detected the odor of alcohol 
on Mrs. Herman’s breath just after the accident—this only confirming 
the fact that she had taken drink—testified that she appeared competent, 
rational, and able to give a coherent account of what had happened. He 
did not think that she was under the influence and preferred no such 
charge against her. This is not a case like Weber v. Eaton, supra , where 
the host had the odor of alcohol on his breath long after the accident. Joint 
Appendix to Briefs, No. 9299, 35-36, 55-58 and was unable to give an ac¬ 
count of the accident. 

Nor can the nature of the accident, in the circumstances involved 
herein, prove that Mrs. Herman was unfit to drive because of drink. As 
stated in Boston v. B. & M. Super Service, Inc ., 91 N. H. 392, 394, 20 
A. 2d 633, 634 (1941), where the host-driver had taken two drinks of 
liquor: 

"This position [of defendant-host] appears to be one 
of arguing in a circle, asserting that unfitness to 
drive caused the accident which in turn proved the 
unfitness. In other words, the accident proved its 
cause and itself showed how it happened." 

In Leiser v. Thomas , 150 So. 81 (La. App. 1933), a stronger case 
for the defense than the instant one, the trial court dismissed the plain- 
tiff-guest* s case where the evidence showed that each party had consumed 
several Tt gin highballs. 11 Both parties testified that they were in complete 
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control of their faculties before the car overturned, and there was other 
evidence to the same effect although the defendant did have a strong odor 
of alcohol on his breath after the accident. On appeal the judgment was 
reversed for the reason that there was no evidence of incapacity to drive 
because of drink. 

Like Landy v: Rosenstein, 325 Fa. 209, 188 AtL 855 (1937), the 
evidence adduced below was wholly insufficient to demonstrate the host's 
incapacity through drink. The court there held: 

"There is no evidence to show that Crane, the driver, 
was intoxicated at this time. On the contrary, defen¬ 
dants' own proofs established the fact that Crane was 
examined by a police doctor at the station house and 
pronounced sober. The admitted fact that Crane had 
drunk three glasses of beer some time before the party 
started to return to Philadelphia, does not prove that 
he was unfit to drive the car , either at the time he 
started on the return trip, or at the time of the acci¬ 
dent." Id. , 325 Pa. at 216, 188 AU. at 858-859 (em¬ 
phasis supplied). 

Accord : Augusta v. Paradis , 61 Ohio App. 323, 22 N. E. 2d 588 (1939) 
(evidence of three or more beers, odor, and aimless course of driving); 
Newton v. Independent Exploration Co ., 170 So. 875 (La. App. 1937) 

(two or three drinks of liquor). 

Without condoning the drinking of intoxicants, their mere consump¬ 
tion, especially where their potency is unknown, does not inevitably re¬ 
sult in incapacity. The evidence in this case fell far short of establishing 
incapacity, and in fact proved the contrary. Under these circumstances, 
therefore, the court erred in submitting this issue to the jury. 
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2. THERE WAS NO EVIDENCE THAT THE DEFENDANT-DRIVER WAS 
OBSERVABLY UNDER THE INFLUENCE OF DRINK OR THAT PLAIN ¬ 
TIFFS WERE AWARE OF ANY SUCH CONDITION . 

Once again it is necessary, at the threshold, to refer to Weber v. 
Eaton, supra , in order to properly focus the issues under this branch 
of the argument. As already stated, that case held: 

’’All authorities would agree that if . . . [the guest] 
accompanied . . . [the host] when she knew of his 
drinking and was injured through negligence brought 
about by the alcohol he had taken, she assumed the 
risk when she voluntarily rode with him. It was error 
not to instruct the jury to that effect. ” Id., 82 U. S. 

App. D. C. at 68, 160 F. 2d at 579. 

That language may be literally taken to indicate that the guest who 
knows of his host's drinking—but not of his faculties' being impaired by 
drink—is denied recovery because of assumption of risk, assuming that 
the other elements of that defense are present. If that is what Weber 
meant, and we do not think it did, then "AH authorities" would disagree, 
rather than agree, with that meaning. No authority was cited to support 
that literal interpretation. The briefs for appellant and appellee in that 
case failed to cite a single authority dealing with the effect of the host's 
drinking on the guest’s right of recovery. 

All of the authorities treat the host's incapacity to drive because of 

drink like any other case of incapacity which, if known to the guest, will 

bar recovery if that incapacity contributes to the accident. See Restatement 

of the Law , Torts, Sec. 466, Comment e. It is the incapacity which is 

material and must be known, not the mere manner in which it was brought 

about. Accordingly, the true meaning of Weber, substituting the word 

"incapacity" for "drinking, ” is that: 

"All authorities would agree that if . . . [the guest] 
accompanied . . . [the host] when she knew of his 
incapacity and was injured through negligence brought 
about by the alcohol he had taken, she assumed the risk 
when she voluntarily rode with him." 



The scores of cases—too numerous for citation here—which deal 
with incapacity of the host through drinking, are unanimous in this re¬ 
spect, although they diverge in respect to classification of the defense. 5 
There are many cases that permit recovery where the guest, although 
aware of his host's drinking, is unaware of any consequent incapacity. 

E. g. , Thornbury v. Maley , 242 Iowa 70, 45 N. W. 2d 576 (1951); Abel 
v. Salebra , 115 Vt. 336, 61 A. 2d 605 (1948); Boston v. B. & M. Superior 
Service, Inc. , 91 N. H. 392, 20 A. 2d 633 (1941) (applying Maine law); 
Mishoev. Davis , 64 Ga. App. 700, 14S.E. 2d 187 (1941). 

That is precisely the situation in the case at bar. While evidence 
proving incapacity was lacking, as we have already explained, this rec¬ 
ord conclusively establishes that whatever Mrs. Herman's capacity in 
fact, there was nothing in her appearance or demeanor to indicate—nor 
were plaintiffs aware of—any incapacity to drive. All of the evidence 
points this way. Mr. and Mrs. Quisenberry testified that Mrs. Herman 
showed no effect of drinking, either at the house or while driving. Mrs. 
Herman's testimony of being "somewhat stimulated" not only fails to es¬ 
tablish incapacity in fact, but does not in the remotest way show that 
there was any outward effect of incapacity. Her testimony of normal 
driving positively negates the existence of any observable indication of 
incapacity. The disinterested testimony of the police officer also indi¬ 
cates capacity. 

What is more fundamental and persuasive than all of this in showing 
complete sobriety and competency came from a person who did not even 
testify on this subject. The defendant, Mr. Herman—an attorney (J. A. 

39) and owner of the Herman car—though called as a defense witness, was 
not even questioned on the subject of his wife's capacity, though he was 
present and participated in the drinking. However, his conduct in respect 


5 The authorities are collected in 5-6 Huddy , Cyclopedia of Automobile Law . Sec. 143, 261-263 
(9th ed. 1931); 5 Berry , Automobiles , Sec. 5.180, 280, 282 (7th ed. 1935); 61 C.J. S. , Motor Vehi - 
des. Sec. 492, 119; 5 Am. Jur., Automobiles, Sec. 483, 774. 
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to this case is more forceful and convincing than his testimony could 

ever be. Having participated in the drinking and observed the condition 

of his wife, he apparently had not the slightest hesitancy in concluding 

that she was fit to drive his car. As a lawyer, he must have known that, 

by entrusting his car to her, he would be liable for her misdeeds as a 

driver—as he most certainly was liable to the owner of the parked car 

which the Herman vehicle struck. The conclusion is irresistible that 

Mr. Herman did not think that his wife lacked the capacity to drive nor 

that there was any indication that she was under the influence of drink. 

"It cannot be assumed that the . . . [plaintiffs] ob¬ 
served, indications of intoxication which were not 
detected by the other witnesses." Abel v. Salebra , 
supra , 61 A. 2d at 608. 

Certainly, the Quisenberrys, only recent friends of the Hermans (J. A. 
12, 29), could not be expected to observe; indications of intoxication about 
Mrs Herman which her own husband failed to detect. The fact is that 
there were no such indications and no such incapacity. The record in 
these respects was utterly barren, and the trial court should not have 
submitted this issue to the jury. Thornbury v. Maley , supra (guest 
drinking with host who, according to expert evidence, was under the 
influence of drink, held not barred from recovery where there were no 
outward signs of this ); Mishoe v. Davis , supra (evidence held insuffi¬ 
cient to put guests on notice of driver’s incapacity through drink); Den¬ 
ham v. Taylor , 15 La. App. 545, 131 So. 614 (1930) (no evidence to 
show condition of host was known by, or palpably manifest to, guest). 
This erroneous submission requires a reversal of the judgment in this 


case. 
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CONCLUSION 

In view of the foregoing, it is respectfully submitted that the judg¬ 
ment herein ought to be reversed and the case remanded to the lower 
court. 

Respectfully submitted, 

ALVIN L. NEWMYER 
LEONARD BRAMAN 

1001 -15th Street, N.W. 
Washington, D. C. 

Attorneys for Appellants 

Of Counsel: 

NEWMYER & BRESS 
1001 -15th Street, N. W. 

Washington, D. C. 
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JOINT APPENDIX 

- i 

PLEADINGS AND DOCUMENTARY EVIDENCE 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

113 [Filed May 3, 1954] 

IRENE W. QUISENBERRY 
1218 - 30th Street, N. W. ) 

Washington, D. C. j 

BRUCE W. QUISENBERRY x 

1218 - 30th Street, N. W. ' 

Washington, D. C. ) 

Plaintiffs ) 

vs. j CIVIL ACTION NO. 1874-* 54 

SAMUEL HERMAN x 

1027 - 30th Street, N. W. ' 

Washington, D. C. ) 

CLARA H. HERMAN ) 

1027 - 30th Street, N. W. x 

Washington, D. C. 

Defendants ) 

COMPLAINT 

(Damages for Personal Injuries 
and Losses in Automobile Collision) 

1. The claims for relief herein on behalf of the plaintiffs, IRENE 
W. QUISENBERRY and BRUCE W. QUISENBERRY, against the defen¬ 
dants, SAMUEL HERMAN and CLARA H. HERMAN, are each for amounts 
in excess of $3, 000 and are within the jurisdiction of this Court. 

2. On June 27, 1953, about 8:50 p. m., said plaintiffs were riding 
as guests in an automobile owned by the defendant, SAMUEL HERMAN, 
which was being operated with his consent by his wife, the defendant, 
CLARA H. HERMAN, and which automobile was proceeding west on K 
Street, N. W., adjacent to premises 3027 K Street, N. W., in the Dis¬ 
trict of Columbia, when said automobile collided with the rear of a stand¬ 
ing automobile which was parked in front of premises 3027 K Street, N. W. 
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3. Said collision resulted from the negligence and carelessness 
of said defendants and as a result of the violation by them of the Traffic 
and Motor Vehicle Regulations for the District of Columbia then and there 
in full force and effect. 

4. As a result of said collision both plaintiffs sustained physical 
injuries. The injuries sustained by the plaintiff, IRENE W. QUISEN- 
BERRY, consisted of severe lacerations and contusions of her lower 

114 lip and face with loss of tissue and a fracture of the nasal septum, 

and the fracture and loss of four upper front teeth, including surrounding 
bone, and requiring the insertion of dental bridges, complicated by a 
changed bite and swelling of the lips where fragments of debris had en¬ 
tered, and requiring more than twenty (20) stitches to curb serious hem¬ 
orrhaging and requiring subsequent surgery to remove scar tissue from 
her lips and resulting in permanent injury and disability to face, mouth, 
teeth and other parts of her body, and her nervous system was severely 
shocked and permanently impaired, and she suffered and will permanently 
suffer physical pain and mental anguish, and she lost much time from 
her employment with large loss of earnings, and her earning capacity has 
been impaired, and she has been impaired in the performance of her 
ordinary affairs and duties, all to the damage of said plaintiff in the sum 
of Twenty-five Thousand ($25,000. 00) Dollars. 

5. The plaintiff, BRUCE W. QUISENBERRY, was and is the husband 
of said co-plaintiff,! and he sustained bruises and lacerations of the arms 
and elbows, and he suffered nervous shock, and he lost the society, serv¬ 
ices and consortium of his said wife, and he incurred and will in the fu¬ 
ture incur large expense for hospital, medical, surgical, dental and x-ray 
care rendered his said wife for said injuries, and he has incurred extra 
expense for household maid service and medicinal supplies and incidental 
expense in the care and treatment of his wife’s injuries, all to the damage 
of the said plaintiff in the sum of Ten Thousand ($10,000. 00) Dollars. 

WHEREFORE, the plaintiff, IRENE W. QUISENBERRY, demands 
judgment against the defendants, and each of them, in the sum of Twenty- 
five Thousand ($25,000.00) Dollars, besides costs. 
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WHEREFORE, the plaintiff, BRUCE W. QUISENBERRY, demands 

judgment against the defendants, and each of them, in the sum of Ten 

Thousand ($10,000) Dollars, besides costs. 

NEWMYER & BRESS 

By /a/ Alvin L. Newmyer 
i Attorneys for Plaintiffs 

1001 - 15thSt., N.W. 
Washington, D. C. 

115 Demand for Jury Trial 

The plaintiffs demand a trial by jury on all issues. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer 


116 [Filed May 22, 1954] 

ANSWER OF THE DEFENDANTS 
First Defense 

The complaint fails to state a claim against the defendant upon which 
relief may be granted. 

Second Defense 

1. These defendants admit the allegations contained in paragraph 1 
of the complaint. 

2. These defendants admit that at the time and place mentioned in 
the complaint the plaintiffs were riding in an automobile owned by the 
defendant Samuel Herman and operated with his consent by his wife Clara 
H. Herman at a time when said automobile was in collision with a stand¬ 
ing automobile. 

3. These defendants deny the allegations of paragraph 3 of the 
complaint. 

4 and 5. The defendants have no knowledge or information suffi¬ 
cient to form a belief concerning the injuries, losses and damages al¬ 
leged in paragraphs 4 and 5 of the complaint and the remaining allega- 

117 tions therein contained are denied. 


Third Defense 


Such injuries, losses and damages as the plaintiffs may have sustained 
were the result of their own negligence or contributory negligence or were 
the result of an unavoidable accident. 

SWINGLE AND SWINGLE 

By Allan C. Swingle 

Attorneys for Defendants 
308 Colorado Building 
Washington 5, D. C. 

(Certificate of Service) 


118 [Filed Jan 31, 1956] 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Court approved pretrial statements of P. & D. are attached hereto. 

D. Will furnish to P. within 5 days of Pretrial Order specific in¬ 
formation concerning the conduct to be relied upon in support of allega¬ 
tion of contributory negligence. 

Parties stipulate that hospital, doctors and dentist bills initialed by 
D f s counsel prior to trial may be offered without formal proof. 

Traffic Regulations, hospital records and xrays may be offered with¬ 
out formal proof, subject to usual objections. Female P. agrees to medi¬ 
cal examination by doctor of D's selection, examination to be completed 
within 1 week prior to date set for trial. 

/s/ Edward A. Tamm 
Pretrial Judge 

Attorneys authorized to act: 

/s/ A. L. Newmyer for pltf. 

/s/ Ernest A. Swingle for deft. 
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119 [Filed Jan 31, 1956] [In Script "approved Tamm J"] 

PLAINTIFFS* PRETRIA L STATEMENT 
Plaintiffs were guests in automobile owned by defendant husband 
and being operated with his consent by defendant wife, when it collided 
with rear of a parked automobile causing injury to plaintiffs. 

Plaintiffs rely on following acts of negligence of defendants: failure 
to keep proper control and lookout, failure to give full time and attention 
to driving, and violation of traffic regulations pertaining thereto. 

Injuries to plaintiffs are detailed in complaint. Permanent injuries 
are claimed by female plaintiff as follows: loss of four front teeth, corn- 
minted fracture maxilla, fracture aveolar bone, fracture of nasal septum 
and lacerations, scarring and swelling, disfigurement of lips and oral 
cavity, as well as nervous shock. 

Expenses and losses incurred are approximately as follows: 


Georgetown Hospital Emergency Room $ 5. 50 

Emergency Hospital and X-rays 94.25 

Dr. P. Y. Rosenberg (Dentist) 420. 00 

Columbia Medical Bldg 

Dr. K. H. Wood (Dentist) 33. 00 

Columbia Medical Bldg 

120 Dr. C. P. Frye 

1532 - 16th St., N. W. 200. 00 

Dr. F. R. Chapman 

1834 I St., N. W. 20.00 

Dr. Chas. S. Thompson, Chicago 25. 00 

Dr. Robt. Reitman, Chicago 25. 00 

Dr. Smalley, Chicago 25. 00 

Grover, Christie and Merritt 

Columbia Medical Bldg... Nose x-rays 10. 00 

Drugs, swabs, mouthwash, nerve medicine 18.00 

Taxis to and from Drs. Frye, Rosenberg, 

Chapman and Wood from June 29 through 

October 30, 1952 39.00 

Loss of earnings at $65 per week from June 

27, 1953 for one year 3380. 00 

Total - $4294. 75 
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Stipulations requested: traffic regulations, hospital records and 
x-rays may be received in evidence without formal proof, subject to 
relevancy. 

NEWMYER & BRESS 

By /s/ Alvin L. Newmyer 

Attorneys for Plaintiffs 

Copy served on Messrs Swingle and Swingle, attys for defendants Jan. 

30, 1956. 


/s/ Alvin L. Newmyer 
Attorney for Plaintiffs 


121 [Filed Jan. 31, 1956] 

PRE-TRIAL STATEMENT OF THE 
DEFENDANT 

1. The defendants admit the allegations as to jurisdiction but say 
that the complaint fails to state a claim against the defendants upon which 
relief may be granted. 

2. The defendants admit that at the time and place mentioned in 
the complaint the plaintiffs were riding in an automobile of the defendants 
and that a collision occurred between said automobile and the rear of a 
standing automobile, but these defendants deny any negligence or viola¬ 
tion by them of the Motor Vehicle and Traffic Regulations for the Dis¬ 
trict of Columbia, but the defendants are without knowledge or information 
sufficient to form a belief concerning the injuries, losses and damages sus¬ 
tained by the plaintiffs. 

3. Such injuries, damages and losses as the plaintiffs and each of 
them may have sustained were the result of their own negligence or con¬ 
tributory negligence or were the result of an unavoidable accident. 

SWINGLE AND SWINGLE 

By /s/ Ernest A. Swingle 

Attorneys for Defendants 


Trial Attorney: 
Allan C. Swingle 
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7 ' 

[Filed Feb, 3, 1956] 

INFORMATION IN SUPPORT OF ALLEGATIONS OF CON¬ 
TRIBUTORY NEGLIGENCE 

In support of the defendants* allegations of contributory negligence 
on the part of the plaintiffs the defendants say that the plaintiffs had been 
guests at their home and both the plaintiffs and the defendants had in¬ 
dulged in intoxicating drinks but nevertheless, being fully apprized of 
the plaintiffs condition and the defendants condition the plaintiffs entered 
the automobile of the defendants for the purpose of being driven to the 
plaintiffs 1 home, but in doing this the plaintiffs were guilty of contribu¬ 
tory negligence or assumption of risk involved in the trip to their home. 

SWINGLE AND SWINGLE 
By /s/ Ernest A. Swingle 

Trial Attorney: Attorneys for Defendants 

Allan C. Swingle 
(Certificate of Service) 


123 [Filed Mar. 27, 1956] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 26th day of March, 
1956, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: (names of jurors), who, after having been duly sworn to 
well and truly try the issues between Irene W. Quisenberry and Bruce 
W. Quisenberry, plaintiffs and Samuel Herman and Clara H. Herman, 
defendants and after this cause is heard and given to the jury in charge, 
they upon their oath say this 27th day of March, 1956, that they find for 
the defendants against said plaintiffs. Jury polled. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by this 

action, that said defendants go hence without day, be for nothing held and 

recover of plaintiffs their costs of defense. 

By direction of HARRY M. HULL, Clerk 

Judge Matthew F. McGuire By (Illegible) Deputy Clerk 
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129 [Filed May 16, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 16th day of May, 1956, that Irene W. 
Quisenberry and Bruce W. Quisenberry hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 27th day of March, 1956 in favor ofSamuel Herman and 
Clara H. Herman againstsaid Irene W. Quisenberry and Bruce W. Quisenberry. 

NEWMYER & BRESS 
By /&/ Alvin L. Newmyer, Jr. 
Attorney for Plaintiffs 


(Certificate of Service) 


130 [Filed May 31, 1956] 

DEFENDANTS’ INSTRUCTION NO. 1 
You are instructed that under all the evidence in this case your ver¬ 
dict must be for the defendant. 

[In Handwriting: "Denied McGuire, J., 3/27/56] 

131 DEFENDANTS’ INSTRUCTION NO. 2 

No presumption of negligence arises from the mere happening of the 
accident in question, and the burden of proof is upon the plaintiffs to prove 
to the jury by a preponderance of all the evidence that the defendants were 
negligent on the occasion in question, and that such negligence was the 
proximate cause of the accident in question. 

You are further instructed that the defendants were not insurers 
of the safety of the plaintiffs on the occasion in question. 

Standard Instructions No. 63A; Woolworth vs. Williams, 59 Apps. 

D. C., 347; 41 F (2) 970; Collins vs. D. C. 60 App. D. C. 100, 102; 48 F 
(2) 1012; 59 W.L.R. 331. 

[In Handwriting: "Granted in substance, Denied as framed, 
McGuire, J., 3/27/56"] 
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132 DEFENDANTS’ INSTRUCTION NO. 3 

A person who, without negligence on his part, is suddenly confronted 
with unexpected and imminent danger or circumstances which create a 
reasonable apprehension of imminent danger, either to himself or to 
others, is not expected, nor required, to use the same judgment and 
prudence that is required of him, in the exercise of ordinary care, in 
calmer and more deliberate moments. His duty is to exercise only the 
care than an ordinarily prudent person would exercise if confronted with 
the same unexpected danger, under the same circumstances. If at that 
moment he does what appears to him to be the best thing to do, and if his 
choice and manner of action are the same as might have been followed by 
any ordinarily prudent person under the same conditions, he does all the 
law requires of him, although, in the light of after-events, it should ap¬ 
pear that a different course would have been better and safer. 

[In Handwriting: ’’McGuire, J., 3/27/56*’ ] 

[In Handwriting: ” * * * Plaintiff out of court, McGuire, 

3/27/56”] 


133 DEFENDANTS’ INSTRUCTION NO. 4 

The burden of proof is upon the plaintiffs to establish the elements 
of their damage by a preponderance of all the evidence. The amount of 
your verdict, if any for the plaintiffs, must be based upon the evidence 
as to the plaintiffs’ physical injuries and losses, if any, and you are 
not to award the plaintiffs speculative damages, that is any compensa¬ 
tion for a detriment which although possible is remote, conjectural or 
speculative. 

[’In Handwriting: ’’Granted, McGuire, J. , 3/27/56”] 


134 
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DEFENDANTS* INSTRUCTION NO. 5 
You are instructed that if one knows and comprehends possible 
danger but nevertheless voluntarily exposes oneself to it he is deemed 
to have assumed the risk and is precluded from a recovery for an injury 
resulting therefrom. 

[In Handwriting: tf Granted, McGuire, J., 3/27/56"] 

135 DEFENDANTS* INSTRUCTION NO. 6 

If you find that the defendants were negligent on the occasion in 
question, yet if you find that the plaintiffs were also negligent and that 
such negligence of the plaintiffs concurred in whole or in part as the 
proximate cause of the accident then your verdict must be in favor of 
the defendants. 

RR vs. Fincham, 40 App. D. C. 412; 41 W. L.R. 351. 

Brown vs. Capital Transit Conpany, 75 App. D. C. 337; 127 
F (2) 329. 

[In Handwriting: ’’Granted in substance, Denied as 
framed, McGuire, J., 3/27/56 Tt ] 

o 





EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed May 16, 1956] 

Washington, D. C. 

Monday, March 26, 1956 

The above-entitled matter came on for trial before JUDGE MAT¬ 
THEW F. McGUIRE and a jury, at 10 o'clock a. m. 

APPEARANCES: 

On behalf of the plaintiffs: 

ALVIN L. NEWMYER, ESQ., and 
(in Monday a. m. only:) 

ALVIN L. NEWMYER, JR., ESQ. 

On behalf of the defendants: 

ALLAN C. SWINGLE, ESQ. 

* * * * * * * 

MRS. IRENE WILLOUGHBY QUISENBERRY 
was called as a witness on her own behalf * * * : 

DIRECT EXAMINATION 

★ * * * * * * 

BY MR. NEWMYER: 

Q. Mrs. Quisenberry, will you please state your full name ? A. 
Irene Willoughby Quisenberry. 

Q. In June of 1953, where did you reside? A. 1662 Avon Place, 
Northwest. 

******* 

Q. With whom did you live at this address, in the District of Colum¬ 
bia? A. With my husband. 

Q. And his name is Bruce W. Quisenberry? A. That is correct. 

Q. The gentleman who sits here ? A. Yes, sir. 

Q. Were you employed at that time, Mrs. Quisenberry? A. Yes, 

I was employed at the Douglas Aircraft Company, at that time Shoreham 
Building, in Washington, D. C. 

Q. How long had you been employed in that capacity? A. I think 
about seven and a half months. 
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5 Q. Were you acquainted with Mrs. Clara H. and Mr. Samuel Her¬ 
man? A. Yes, sir. 

Q. What was the extent of your acquaintanceship with them? A. 
Well, Mrs. Herman and I both took the same trolleycar at 30th and M 
Streets every morning to work, and I had met her there every morning 
for some mornings, and we became talkative and would ride on the trol¬ 
leycar together. I invited her to lunch, and she invited me to lunch, and 
then one evening she and her husband came up to my house and we met 
Mr. Herman for the first time, and then we were invited sometime to 

6 return to their house. Mr. Herman is an amateur artist, and so 
am I, and we were sort of interested in each other’s paintings. That was 
the extent of my acquaintanceship. 

Q. Now, on the evening of June 27, 1953, did you visit Mr. and 
Mrs. Herman’s home? A. Yes. Mrs. Herman knew that we were 
trying to find another place to live around Washington, and she knew of 
a house at, I believe it was, 26th and K Streets. She secured the key for 
the house, and we stopped by her home, which was just around the corner, 
practically, at 30th and K. We picked up the key, and we walked over to 
the house, and we spent some time looking around the house to see if we 
were interested in renting it. 

Q. After you and your husband had looked into this new house, what 
did you do then with the key ? A. We returned the key to Mr. and Mrs. 
Herman. 

Q. Where did you go to return it? A. To her home. 

Q. About what time was it that you came back to their home to re¬ 
turn the key ? A. Well now, it was late on the Saturday afternoon. I 
would imagine we went down around five-thirty to six to look at the house; 
and I wouldn't say, it was maybe ten of seven or seven o'clock by the time 
we returned to the house. I am not sure. 

7 Q. When you went back to the Herman home and returned the key, 
how long were you there? A. Well, to the best of my knowledge, we left 
there at about twenty minutes to nine in the morning. So that was either 
an hour or an hour and twenty minutes. I can't be sure. 
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Q. What transpired on the occasion when you were at the Her¬ 
mans'home? A. We looked at Mr. Herman's paintings, Mr. Herman 
played us some very interesting records, we sat out in the patio. 

Q. Were any drinks served? A. Yes, sir, there were. 

Q. What was served? A. Well, I believe they were Tom Collinses, 

I wasn't out in the kitchen watching them being made, but I believe they were 
Tom Collinses. 

Q. Did you and your husband partake of any of the Tom Collins ? 

A. Yes, we did. 

Q. Do you recall how many ? A. Well, I would say one or two. 

Q. Did you observe whether or not Mrs. Herman partook of any? 

8 A. I believe she did. 

Q. And to what extent? A. Not any more than I did, or my hus¬ 
band. 

Q. Did you observe whether or not the effect of these Tom Collins 
on you or your husband, as you observed, had any effect? Were you in¬ 
toxicated or — A. No, sir, we most certainly were not. 

Q. What did you observe with respect to Mrs. Herman? Did she 
show any signs of being influenced by this drink? A. No, sir, Mrs. 

Herman didn't. 

Q. Then, after spending that time there that evening, what did you 
and your husband do ? A. We left. We said goodnight and thanked them 
very much for the pleasant hour. We left and we had gone just a few steps 
up the street when Mrs. Herman came out the door. As a matter of fact, 
during the course of the evening we had been expecting a long distance 
call from New York, and she knew that we were getting it at about nine 
o'clock, and this was about twenty minutes of nine. She came out and 
said, "Come on, Til drive you home. You may not be able to walk that 
distance up in the twenty minutes." So we went back and got into Mrs. 
Herman's automobile. 

Q. And did Mr. Herman get in the car? A. No, sir, he didn't 
come out of the house, other than to say goodnight to us. 

Q. When you and your husband got into the car with Mrs. Herman, 
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in her car, where did you and your husband sit? A. I sat in the middle, 
and my husband sat on the outside with his arm across the back of my 
shoulders. 

******* 

10 Q. When Mrs. Herman was driving you home, up to the time when 
this collision occurred, did you observe anything peculiar or unusual in 
the manner in which she was driving? A. Why, no, sir. 

11 Q. Did she apparently appear to drive the automobile in the usual 
fashion ? A. Certainly. Well, as a matter of fact, I had never driven 
with Mrs. Herman before, so to the best of my knowledge she was driving 
an automobile as a woman would drive her automobile. 

Q. Did you have any warning or notice of any kind before she ran 
into this parked automobile ? A. The only thing that I can recall is, my 
husband suddenly yelled, "Look out.* n and he went to grab me, but he was 
too late. I had already gone forward. 

Q. And when you went forward, what did you strike ? A. To the 
best of my knowledge, I struck the windshield with my forehead, and my 
face went into the dashboard. I believe that is what happened. 

Q. What was the force of the collision? A. Well, it was quite force 
ful, but I don't know enough about automobiles to be able to tell you what 
force it was. 

Q. When the collision had occurred, did you, after it had happened, 
did you see the parked automobile there ? A. No, sir. I stepped out of 
the automobile, and I said to my husband, 'Tm hurt. Please get me to a 
hospital, ,f at which point two policemen came around the corner in a 
scout car, one of which looked at me and said, ’Til take you to Georgetown 

12 Hospital immediately, M and the other policeman stayed behind. That 
is all I know. 

Q. What, if anything did you observe as to your appearance ? Were 

you losing any blood? A. I was covered in blood, just covered in it. 

******* 

CROSS EXAMINATION 


BY MR. SWINGLE: 
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35 ' Q. * * * Do you drive an automobile ? A, No, I have never 

% 

driven an automobile. 

Q. Does your husband ? A. I believe he does. 

Q. Do you own an automobile? A. No, we don’t. 

Q. Can you tell me what course the automobile followed or what 
route it followed from the time you got in your car, to the time of the 
accident ? A. Certainly. Mrs. Herman lives on this side of 30th 
Street, (indicating) The automobile was parked on this side of 30th Street. 
We crossed the street, we got into the automobile, we drove down to K, 

36 turned the corner, and that was all. 

Q. Was the car the accident occurred with at the corner of 30th 
and K? A. Not at the corner, but a few feet up. 

Q. Give us some idea of the — A. I would say it was at least 
half a block, to the best of my knowledge. 

Q. Was there any other traffic on K Street besides the car you 
were in? A. I don’t believe so. 

Q. Not coming either way ? A. Not that I remember. 

Q. Were any cars parked on either side of the street? A. Well, 
there must have been. We ran into one of them. 

Q. You didn’t see it before that? A. No, I did not. 

Q. Do you know how fast the car was going that you were riding in ? 
A. Well, I don’t know how to judge an automobile, since I don’t drive one. 

Q. What were you doing just previous to the accident ? A. What 
was I doing ? 

37 Q. Yes. A. Well, I had just left Mrs. Herman's home and had 
started to walk up the street to return home with my husband for dinner. 

Q. No, in the car, when you got ih the car. Were you talking with 
one another ? A. Well, I expect so. 

Q. Was there a radio in the car ? A. I don’t remember. 

Q. And Mr. Quisenberry was sitting to your right ? A. Yes. 

Q. You did not see this parked car at any time, am I right? A. 

I did not, no, sir. 

Q. Can you tell me how close the car you were in was traveling 
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to the curb on the right, prior to the time of the accident? A. I couldn't 
possibly. I was sitting in the middle seat, and I couldn't look out the win¬ 
dow to see how far we were to the curb. 

Q. You have no idea, then, how close you were ? A. No, I don't. 

Q. Do you know if there was more than one car parked at or near 
the point of this accident ? A. No, I don't know that, either. I really 
don't. * * * 

Q. Now, you mentioned something about your husband yelling, "Look 
out.' " Can you tell me when, in point of time, that exclamation was made ? 
A. Yes. I can recall that he yelled, "Look out!" and 1 hit. That is all 
I can remember about it. 

Q. Were you knocked off the seat of the car ? A. I don't believe 
so, no. I just went forward. 

Q. And did your husband do anything other than yell, "Look out! ft ? 

A. He tried to grab me, but he didn't have time. In trying to grab me, 

39 I believe that is how he cut his elbow. 

Q. Do you know what parts of the cars came together? A. I beg 
your pardon? 

Q. Do you know what parts of the two automobiles came together ? 

A. Well, I believe it was the front end of Mrs. Herman's car and the 
rear end of the other automobile. 

Q. But you don't know in particular as to — A. When I got out of 
that car, sir, I was not in any condition to stop to see what had happened. 

I wanted to get to a hospital. 

* * * * * * * 

40 BRUCE W. QUISENBERRY 
was called as a witness in his own behalf * * *: 

DIRECT EXAMINATION 
BY MR. NEWMYER: 

Q. Your name is Bruce W. Quisenberry ? A. Yes, sir. 

Q. And you are the husband of Mrs. Quisenberry who sits here ? 

A. I am. 

Q. How long have you been married, Mr. Quisenberry ? A. Oh, 


* 
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about twelve years. I would say it was in April of ’44. 

******* 

41 Q. Where do you now live, Mr. Quisenberry? A. In Chicago, 
Illinois, sir. 

Q. And where in Chicago ? A. 11 East Elm Street. 

Q. What is your present employment? A. Automatic Electric 
Company. 

Q. What is the nature of the business of that company? A. Public 
relations, sir. 

Q. What does the company itself do ? A. Manufactures telephone 
equipment and relays and switches used in automation and electrical con¬ 
trol 

Q. How long have you been employed by that company ? A. I 

• v 

Joined the company in May of 1954. 

Q. Pa$or to that, what was your employment ? A. Hie Army Sig¬ 
nal Corps. 

Q. And how long were you there ? A. Well, I had been with them, 
you might say without a break in service, since the time I was, oh, until, 
well, since a few years after I was inducted into the Army in 1942. I was 
sent to the Signal Corps a few weeks after leaving the induction center, 

42 and I stayed with them all the rest of the time, partly as a civilian 
in latter years. 

Q. And you recall the injuries which your wife sustained on June 
27, 1953, in Washington? A. Yes, sir. 

Q. Where had you and your wife been on that day, prior to the time 
of the injury ? A. Had gone to look at the house on K Street. 

Q. Do you know when you left the house where you went ? A. Went 
to visit Mr. and Mrs. Herman. 

Q. And do you know from whom the key to examine that house that 
you were looking at had been obtained ? A. My wife had obtained the key 
from Mrs; Herman. 

Q. About what time of the day was it that you and your wife went 
to the Herman house to return the key ? A. I don’t carry a watch, sir. 


18 


but I imagine it was around "sixish," as they say. 

Q. And this was in the summertime ? A. Yes. 

. • • , * ' • i 

Q. Daylight Saving Time was inforce ? A. Yes, sir. 

Q. Did you know Mr. and Mrs. Herman at that time ? A. I had 
met them once before, yes, sir. 

Q. Just once that you recall ? A. I recall only once, yes, sir. 

43 Q. And when was it that you had met them on that occasion ? Where 
did ybu meet them ? A. In my home. They were invited to come there, 
and I met them on that occasion. 

Q. Was this the first time you had been in their home ? A. Yes, 

sir. 

Q. When you returned the key and went to the home that evening, 
how long were you there ? A. My recollection is, a little better than 
an hour fifteen, twenty minutes, and hour and a half. Something in that 
neighborhood. 

Q. And what did you do. What took place while you were at the 
home on that visit? A. Oh, mostly the usual kind of visiting. A high¬ 
ball or two, looking at some art work, playing some records. I don't 
remember anything else. 

Q. Did you have any dinner engagement with the Hermans that night ? 
A. No, sir* 

Q. And where were you going for your dinner, with your wife ? A. 

We were going back home. We were expecting a call. 

44 Q. You were expecting a long distance telephone call ? A. Yes, 
sir, a long distance calL 

Q. While you were at the Hermans with your wife that evening, did you 
or the Hermans indulge in the drinking of any liquids ? A. Yes, sir. 

Q. What was the nature of the liquid that was served to you? A. 

Well, what I had is commonly called a Tom Collins. It is a tall drink 
with a soda and fruit juice of some kind. 

Q. Did you observe whether or not the Hermans had anything to 
drink that night ? A. I think so. I think they possibly had one or two, 
themselves. 
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Q. Of the same drink? A. I believe so. 

Q. And your wife ? A. Yes, sir. 

Q. Did these drinks that you or your wife had or the Hermans had, 
cause any of the four of you to appear to be under the influence of liquor ? 
A. Not in my opinion, sir. 

Q. Was there anything unusual or abnormal in the conduct of Mrs. 

45 Herman during the course of the time you were in the home that 
would indicate or suspect you to believe that she was under the influence 
of liquor ? A. No, sir. 

Q. And was there any indication that you or your wife had had more 
to drink than sufficiently to put you under the influence, or your wife ? 

A. No, sir. 

Q. When you left the home, was everybody sober, as far as you 
observed? A. Well, I believe so. I didn’t notice anything that would 
cause me to think otherwise. 

Q. And when you and your wife left the home to return to your 
place, did you leave by foot ? A. Yes, sir. 

Q. What happened after you had left the home and started up the 
street? A. Well, we had gone a few steps or a few feet when Mrs. 
Herman offered to give us a ride, which we accepted. 

Q. Do you recall the type automobile that she was driving ? A. 
Well, sir, sometimes they all look alike to me. I believe it was a Mer¬ 
cury, but I wouldn’t say for sure. 

Q. Where was the car at that time ? Was it in front of her home ? 

46 A. It was parked across the street, near their home, as I recall. 

Q. And Mr. Herman didn’t accompany you ? A. No, sir. 

Q. How far was your home from their home ? A. I believe they 
lived about, oh, I don’t know, maybe it is the equivalent of three blocks 
south of M, and we were somewhere around on the other side of M Street. 
It would make it about, well, some of those blocks aren't typical, but we 
were certainly , I guess we were one block on the other side of M. 

Q. And sitting in the automobile, was Mrs. Herman in the driver’s 
seat? A. Yes, sir. 
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Q. Where did you and your wife sit? A. My wife in the middle, 
and I was on the outside to the right, 

Q. What did you observe with respect to the manner in which Mrs. 
Herman operated the automobile, up to the time just before the accident? 

A. Seemed all right to me. There was nothing that excited any alarm or 
suspicion in my case. 

Q. And did there come a time in the journey when she turned the 
car from the street she was on, to go along K Street ? A. Yes. We went 

47 south on 30th and then turned to the right, which is west. 

Q. How far along K Street had the car proceeded before it struck 
this parked automobile ? A. I would say the equivalent of a half block. 

Q. Now, at what speed was the car being operated? A. I would 

i 

say about twenty-five miles an hour. 

Q. What was the condition of the street at that hour with respect 
to light and dusk or darkness ? A. Well, I thought visibility was fairly 
good. I was looking over at the river, at people in boats and canoes, and 
I could see very welL It was beginning to — dusk was beginning to fall, 
of course, but still, rather visible, I thought. 

Q. And you could see that, looking out the opposite side from the 
side on which the driver was sitting? A. Yes, sir. 

Q. Now, what was the first intimation you had of the collision? 

A. My first intimation was that, looking at the left, that I just happened 
to just casually turn my head and look forward, and then saw immediately 
looming in front of us this parked car. We were then veering right into 
it at the speed of about twenty-five miles an hour, I would say. 

Q. And how far was the parked car from the front of this automo- 

48 bile you were in, at the time you happened to look around and saw the 
Mercury veering into it ? A. Not more than fifteen or twenty feet, I would 
guess. 

Q. And what was the force of the collision ? A. It was rather a 
heavy impact, because we hit hard and seemed to bounce, bounce back 
a little. 

Q. Was there any damage done to the two cars ? A. Yes, sir. 
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The rear end of the car seemed to have been crumpled and smashed up, 
and likewise the front of the car we were riding in. 

Q. And the rear end of the parked car was crumpled, you say, and 
the front end of the Mercury ? A. That is my recollection, sir. 

Q. Was the parked car parked alongside of the curb at the usual 
place where cars park ? A. Yes, parked parallel, not at the angle. 

Q. When you saw, looked around and saw your car veering into this 
parked automobile, what did you do ? A. Well, I cried to my wife to 
look out and tried to throw up what kind of protection I could to hold her 
and at the same time brace myself. But it happened too fast for me to 
do much good. 

Q. What happened after the collision ? Did any policemen appear ? 
49 A. Yes, sir. A car, what they call a squad roll or a squad car 

happened to be coming down this same 30th Street, and as I was helping 
my wife out of the car, I saw them, and whether they saw us first or I 
hailed them, I couldn’t tell you, but they arrived on the scene within a 
matter of moments. 

Q. What did you observe at the time with respect to your wife’s 
appearance and condition ? A. Well, she was in pretty bad shape, sir. 
She was bleeding profusely and in quite a state, I would say. 

Q. What was done with her ? A. Well, with the assistance of 
the police, 1 helped her into their car. One of these officers remained 
behind, and the other, opening up his siren, drove us as quickly as he 
could to Georgetown Hospital. 

Q. Did Mrs. Herman make any comment as to why or how she 
happened to veer her car into the parked automobile ? A. Not to me, 
sir, no. 

Q. Did Mrs. Herman accompany you and your wife to the hospital ? 
A. No, she came separately. 

******* 

54 CROSS-EXAMINATION 

BY MR. SWINGLE: 

******* 
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55 Q. Do you recall how close the car you were in was traveling to 
the curb on the right when you were a half a block from the point of the 
accident ? A. Assuming that street down there is about a four lane, 
and I think it is, I think that there’s room for two cars going one way 
and two coming the other way, I would say the car we were riding in 
was over on the, sort of in the, virtually in the inside lane. 

Q. What do you mean by inside lane ? A. Well, the center lane. 
That is, there was room to pass, to pass the parked car and still not 
be over in the traffic lanes coming in the opposite direction. 

Q. You were not then traveling in the parking lane ? A. At the 
point of impact, we were virtually in it, but at an angle. 

56 Q. But previous to that ? A. Previous to that, — 

Q. Previous to it, you were not in the parking lane; you were in 
the lane next to the, out towards the center of the street ? A. Yes. 

I was looking to the left, however, and I couldn't — but my impression 
is we were well in a clear zone. 

Q. Was there any other traffic ? A. I didn't notice any. 

Q. Any other parked cars ? A. I saw no others. 

Q. Isn't this under the — I believe they call it the Whitehurst 
Freeway? A. I can't tell you the name of the freeway, but there is 
something up above it, yes, there is a freeway. 

Q. There is a roadway up there ? A. There is a roadway, an 
elevated roadway or super-structure, yes. 

Q. You said that while you were traveling on K, from the time you 
turned on until the time of the accident, or a moment before the accident, 
you were looking to your left, which would be in front of the driver, or 
out of the driver's window? — put it that way. A. Yes. 

57 Q. And you were looking at the boats and canoes on the river ? 

A. Looking out towards the river area. Of course, there's a lot of 
obstructions there. There's cement plants and other things there. You 
don't get a plain, uninhibited view of the river, certainly. 

Q. Then, were you or weren't you looking at the boats and canoes 
on the river ? A. I was looking out towards the river, and there were 
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some out there at that time. 

Q. How far did you travel on K Street ? A. Well, I am guessing. 
Around a half a block or so. 

Q. Do you know what the next street is, entering K from the north, 
west of 30th Street ? A. I don’t know whether 31st comes in through there 
or not. 

Q. Can you describe more specifically what parts of the cars came 
together ? A. Well, I was more interested in my wife at the time, and 
I did not stop to make a, make any kind of an inspection. 1 am only — 
what I saw there was what you would get in an impression, sort of, 
since. I was concentrating on her, not on the cars. 

Q. And it was when you were about fifteen feet away from the parked 
car that you yelled, "Look out!" is that correct? A. My assumption 

58 is, or guess, that it was around fifteen feet. 

Q. Could it have been less than that ? A. Could have been less 

and could have been a foot more or a foot less, certainly. 

* * * * * * * 

59 Washington, D.C. 

Tuesday, March 27, 1956 

******* 

60 LEO B. DOVE 

was called as a witness by counsel for the plaintiffs * * * : 

DIRECT EXAMINATION • 

BY MR. NEWMYER: 

Q. Your name is Leo B. Dove ? A. That is correct. 

Q. What is your occupation ? A. I am with the Metropolitan 
Police Department. 

Q. And you are attached to what branch of the Police Department ? 

A. The traffic division, currently assigned to the accident investigation 
unit. 

Q. And you are now temporarily on service with the Army ? A. 

With the Air Force, reserve capacity. 

Q. I see. Mr. Dove, on June 27, 1953, did you investigate a 
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collision that occurred on KStreet in front of 3027 K, Northwest? 

A. I did. 

Q. About what time did you reach the scene, and what did you ob- 

61 serve there ? A. (Producing and inspecting papers) We arrived 
on the scene a little after nine p. m. Investigation disclosed that at ap¬ 
proximately eight-fifty p. m., a vehicle that had been traveling south on 
Thomas Jefferson, making a right turn to proceed west on K Street, had 
been in collision with the left rear of a parked vehicle that was parked 
in front of 3027 K Street. 

Q. Did you see both vehicles ? A. I did. 

Q. What was the condition and damage if any to the parked vehicle ? 
A. The left rear was damaged, and it had been moved from a position 
at the curb to where the right front was on the sidewalk. It had been 
driven up to the sidewalk. 

Q. You mean the force of the collision had apparently driven it 
up onto the sidewalk ? 

MR. SWINGLE: I object to that, if Your Honor please. A. (sim¬ 
ultaneous with objection:) Yes, apparently so. 

THE COURT: Well, that is a conclusion that you drew, but I think 
the objection is validly taken. The vehicle was on the sidewalk; is that it ? 

THE WITNESS: That is correct, sir. 

THE COURT: All right. 

62 BY MR. NEWMYER: 

Q. What part of the parked car had reached the sidewalk or climbed 
the curb ? A. The right front wheel and the fender. It was just partially 
on the curb. 

Q. And did you observe the vehicle, the other car ? A. I did. 

Q. By the way, can you tell us the make of the parked car, what 
kind of an automobile it was ? A. It was an old Hudson, an old-model 
Hudson. 

Q. And what was the make of the striking car ? A. It was an Olds 
convertible, or Mercury convertible. 

Q. What was the damage if any to — what portion of the Mercury ? 




63 


25 

A. It was the right front and right side of it, the striking vehicle, the 
Mercury. 

Q. And what was the extent of that damage ? What had happened 
to the right front and — A. Our estimate at the scene was approximately 
two — 

MR. SWINGLE: I object to the estimate, if Your Honor please. 

THE COURT: No, the question is. What was the nature of the 
damage ? You testified as to where the damage was. Now, from your 
observation, what was its nature ? 

THE WITNESS: Extensive, I would say. 

BY MR. NEWMYER: 

Q. When you arrived at the scene, was the lady who had been in¬ 
jured there at that time ? A. No, she was not. 

Q. And did you ascertain where she was ? A. I was informed that 
she had been — 

MR. SWINGLE: I object to that 

MR. NEWMYER: Well, — 

THE COURT: Well, now, just a minute. If a person informs another, 
he is merely testifying to a verbal act; he is not testifying to what was said. 
It is perfectly proper. You may answer. 

A. (Continuing) I was informed that a passenger had been removed 
to Georgetown Hospital in Scout 72, one of the police cars assigned to 
the seventh precinct. 

BY MR. NEWMYER: 

Q. Was the condition of either automobile such that it could be 
moved on its own power ? A. No. 

Q. And when the vehicles themselves were removed then from the 
scene, that was done by a crane, or some other means of conveyance ? 

A. That is correct. 

Q. Did you, following your visit to the scene, go to the home of 
Mrs. Herman? A. I did. 

Q. And when you went to the — Did you go there that same evening? 
A. Yes. Just as soon as we left the scene, we went to the residence. 
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Q. Did you see Mrs. Herman at her home ? A. I did. 

Q. And did you inquire of her as to this accident ? A. I believe, 
to my best recollection, that Mrs. Herman was not at the scene upon 
our arrival, and we went to the home to see her, whereupon we met 
Mr. Herman at her house. I believe our investigation, or the pertinent 
questions as to her driver's license, age and the other pertinent facts 
were obtained at her home, in her living room. 

Q. And then did you go any place with Mrs. Herman at that time ? 
A. We transported her to Georgetown Hospital for her injuries. 

Q. And did you take her in your squad car ? A. That is correct 

Q. When you talked with Mrs. Herman at her home, what was her 
physical and mental condition with respect to whether or not she was 
under the influence of any intoxicants ? A. (Inspecting papers) Well, she 
had — or, during our drive to Georgetown Hospital, an odor of alcohol 
was noticed, but her answers to our questions, I remember, were co- 
65 herent. I mean she wasn't, she didn't appear to be intoxicated. 

Q. And she apparently knew what she was doing and what she was 
saying? A. Yes, sir, apparently so. 

Q. Did you find any evidence on which to charge her with — 

MR. SWINGLE: I object to that, if Your Honor please, whatever it 
may be. 

THE COURT: Well, you might ask him the question directly, whe¬ 
ther or not she was charged. 

BY MR. NEWMYER: 

Q. Was she charged with driving while drunk or with being in¬ 
toxicated? A. No, sir. 

MR. SWINGLE (Simultaneous with answer): I object to that, if Your 
Honor please. 

BY MR. NEWMYER: 

Q. And the only time when you detected the odor of alcohol on her 
breath was in your squad car when you were transporting her from her 
home to the hospital? A. To the best of my recollection, that was it. 

MR. NEWMYER: That is all. 
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66 CROSS EXAMINATION 

BY MR. SWINGLE: 

Q. Where did you get the information that this car had been going 

i 

south on Thomas Jefferson and made a right turn on K? A. Mrs. Her¬ 
man told me that. 

Q. She told you that ? A. Yes. 

Q. You are certain about that? A. I would say yes, sir. 

Q. Didn’t she live on 30th Street ? A. Yes, sir. 

Q. Didn’t she tell you her car was parked out in front of the house 
on the west side of the street, headed south, and they got in the car then 
and drove down to K Street and then turned right to go west on K? 

A. I understood that she had come down Thomas Jefferson, according 
to my notes made at the scene. 

Q. Let me see your notes. May I ?, (Inspecting papers) Where does 
it say on that that she went down Thomas Jefferson ? A. It is indicated 
by a diagram that I — 

Q. Who made the diagram? A. I did. 

Q. Are you also certain that when you arrived there, Mrs. Herman 

67 wasn’t at the scene of the accident ? A. As I said, I don’t remem¬ 
ber whether she was at the scene or whether we had to go to the home. 

I do know that we were in her home, where we talked to her and her hus¬ 
band. 

Q. But as a matter of fact, isn’t whit happened this: that she was 
at the scene of the accident and you wanted to take her to the hospital, 
and she said she wouldn’t go until she went home and told her husband; 
and that you took her back to the house, and that you stood, and Mr. Her¬ 
man came out of the house and you talked with him then before you took 
her to the hospital ? A. No, sir, we were in their house. We did go 
in the house. 

Q. Wasn’t she with you when you went back to her house ? A. As 
I say, I don’t remember whether she was at the scene or whether we had 
to go to the house. I know that upon our arrival there had been a local 
alarm sounded for the purpose of washing down gasoline, and there were 
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fire trucks on the scene, also another scout car. Now, I don’t remem¬ 
ber whether she was at the scene or whether we had to go back to the 
house, but I do know that we were at the house. 

Q. Were there any occupants of the car at the scene when you got 

68 there ? A. I don’t believe there were. 

Q. So then, you deny that she was there when you arrived; is that 
correct? A. I don’t remember her being there. 

Q. There wasn’t any doubt in your mind but that Mrs. Herman had 
bad something to drink prior to this accident, was there ? A. No, it was 
apparent that she had. The odor was — 

THE COURT: Well now, she had something to drink prior to the 
accident? You weren’t there until after the accident happened, were you? 

THE WITNESS: Well, I didn’t quite understand the question, and 
answered before I thought. 

THE COURT: All right. 

REDIRECT EXAMINATION 
BY MR. NEWMYER: 

Q. You mean that at the time she was in your squad car and you 
detected the odor of alcohol — A. Yes, that is right. 

Q. — that at that point she had had something to drink ? You don’t 
know when she had had it, whether it was after the accident or before ? 

A. That is correct. 

Q. Now, you said that the fire trucks were there to wash down the 

69 gasoline. Had the gasoline come from the breaking of the gas tank 
on the parked car ? A. Yes, that is correct. It is the usual procedure 
when gasoline is on the street. 

MR. NEWMYER: That is all. Thank you very much, sir. 

******* 

71 Thereupon, — CLARA HERMAN 

- was called as a witness by counsel for the defendants * * * : 

DIRECT EXAMINATION 
BY MR. SWINGLE: 

Q. Would you tell us your name, please ? A. Clara Herman. 
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THE COURT: Well, now, — 

MR. SWINGLE: You will have to talk louder than that. 

THE COURT: Now, Mrs. Herman, would you just sit back and relax 
in that chair, please, and keep your voice up so we all can hear you. That 
is a very comfortable chair. You get used to it after a while. Just sit 
back there. All right. 

BY MR. SWINGLE: 

Q. Would you tell us your name, please ? A. Clara Herman. 

Q. And where do you live, Mrs. Herman? A. 1027 - 30th, 
Northwest. 

Q. How long have you lived there? A. Six years. 

Q. And were you living there at the time of this accident ? A. I 

72 was. 

Q. Is Mr. Herman over here your husband? A. He is. 

Q. When did you first meet Mrs. Quisenberry ? A. I believe it 
was about the end of April or the first of May, 1953. 

Q. Can you tell us briefly how it happened that you met one another ? 
A. Well, we usually took the streetcar at the same car stop every morn¬ 
ing, and we just started visiting with each other on the way. 

Q. Had you ever had any meetings with her, other than your conver¬ 
sations on the streetcar, up until the time of this accident? A. Yes, 
we had had lunch once or twice downtown. 

Q. Did there come a time when you had occasion to go to their home 
for any purpose ? A. We were invited to come to her home. 

Q. When was that, with relation to the time of this accident, if you 
recall? A. I believe it was about two weeks before. 

Q. Was there any particular occasion for your being there at that 
time ? A. Well, she had told me she was; resigning her job and she 
would like us to come, she hadn’t met my husband, and to bring him, 

73 and we would have a little drink to celebrate. 

Q. And you did go there on that occasion ? A. We did. 

Q. And you did celebrate her resigning ? A. Yes. 

Q. Now, did you see one another any time after that, until the 
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evening of this accident? A. I think so. She was still going to work, 
and I saw her a few times during the week. 

Q. Do you know when it was that she anticipated actually, I mean, 
in other words, the last day of her employment? A. Do I know the 
last day of her employment ? 

Q. Yes. In other words, did she resign as of a certain day? A. 

I understood she would work through the Fourth of July week end. 

Q. Now, there has mention been made about your getting a key 
to a house in order that these people might look at the house. Did you have 
any financial interest in that whatsoever ? A. No. I just happened to know 
about the place and the person who was in charge of it, and they thought 
they might be interested in seeing it. 

Q. Do you drive — I mean, how long have you had a license to drive 
an automobile ? A. Since either 1930 or *31. 

74 Q. Have you ever been involved in any other accident than this ? 

A. Only a minor fender brush. 

Q. Was that on more than one occasion ? A. No, I don’t believe so. 

Q. Now, at the time of the accident, were your headlights on ? 

A. To the best of my recollection, they were. 

Q. And was it dark at the time ? A. It was becoming dark. It was 
a dark twilight. 

Q. What is over K Street at or about the point of this accident? 

A. The Freeway. 

Q. Does that cover the whole width of the street ? A. Yes. 

Q. Does that have any effect on the amount of light coming down 
on K Street? A. Yes; it is darker. 

Q. What was the effect? A. Pardon? 

Q. What effect did it have ? . A. Well, it always is a little darker 
under the Freeway, even in the daytime. 

Q. Can you tell me about what time of day or night the Quisen- 

75 berrys arrived on the day of this accident? A. I think — at my 
home, it was about, around six-thirty. 

Q. And what did you do at your home while you were there ? 
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A. We talked about the house they had been to see, we looked at some 
pictures, we played some music, 1 served some drinks. 

Q. Did you do any dancing? A. I believe when there was one 
good record on, my husband and Mrs. Quisenberry had one dance. 

Q. Can you tell me how many drinks were had by the four of you ? 
A. I think that I served three drinks. 

Q. What were those drinks ? A. They were Tom Collinses, tall 
drinks. 

Q. Now, you say three drinks. That is, three drinks all together 
or three drinks apiece ? A. No, three apiece. 

Q. And what is in a Tom Collins ? A. Well, some ginaid some 
sparkling water and some lemon and some sugar. 

Q. As a result of your having had those drinks, did you feel any 
differently afterwards than you did before ? A. I can only say that you 
feel different to the extent that you feel just somewhat stimulated. 

THE COURT: No, the question was, how did you feel? 

THE WITNESS: "I", I mean. "I" instead of f, you." 

BY MR. SWINGLE: 

Q. You felt that way on this occasion, this night ? A. I would say 
to a certain extent. 

Q. All right. Now, did there come a time when they left your 
home ? A. Yes. 

Q. About what time was that ? A. I think it was about twenty or 
a quarter of nine. 

Q. Tell us what occurred then, when they left ? A. Well, they 
started to walk and I called to them. I came out of the house and called 
and told them to come over and I would give them a ride home. 

Q. Where was your car parked at that time ? A. It was parked 
approximately across the street from my house. 

Q. And that was on 30th Street? A. Yes. 

Q. Was the car parked or did it move on Thomas Jefferson Street 
at any time that day, that you recall? A. No. I went down to K Street 
and turned right. 
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Q. In other words, you were on 30th, parked across the street 
from your house, and you drove south on K? A. Yes. 

77 Q. And when you got to K, what did you do ? A. Well, there is 
a stop sign there, and I stopped for the stop sign and then I turned right 
onto K Street and proceeded out K. 

Q. How far did you go on KStreet before this accident occurred? 
A. About a block and a half. 

Q. And where did this happen with relation to the intersection of 
Thomas Jefferson and K Street? A. It was between Thomas Jefferson 
and 31st Street, which is farther west. 

Q. And the next street west of 30th Street, is that Thomas Jeffer¬ 
son? A. Yes. 

Q. And the one next to Thomas Jefferson farther west is 31st 
Street? A. Yes. 

Q. And the accident happened between Thomas Jefferson and 31st? 
A. Yes. 

Q. As you were traveling along the block between 30th and Thomas 
Jefferson, can you tell me in what lane you were traveling? A. I was 
traveling in the, well, I don’t know whether to call it the center lane. 

78 Assuming it is a two-lane, on the right-hand side there, I would 
have been in the center lane. 

Q. And you were in the lane next to the parking lane ? A. Yes. 

Q. You were not in the parking lane ? A. No. 

Q. — that is, the lane right next to the curb ? A. That is right. 

Q. Now, can you tell me approximately what your speed was as 
you traveled in the block between 30th and Thomas Jefferson? A. I 
would say twenty-five miles. 

Q. What were you and the other occupants in the automobile doing 
as you were driving along? A. Well, I think Mrs. Quisenberry and I 
. were talking. 

Q. And was Mr. Quisenberry talking also, do you recall? A. I 
don’t believe he was. 

Q. Do you know what he was doing ? A. I think he was — he was 


just sitting there, looking out of the window. 

Q. Which window? A. Well, he was turned so that he would have 
been looking toward the river, as nearly as I remember. 

79 Q. Out of your window on the left, then? A. It would have been 
over there, yes, to the left. 

Q. Did there come a time when something unusual occurred, be¬ 
fore the accident happened? A. Mr. Quisenberry screamed, "Look 
out! " 

Q. And what happened then ? What did you do ? A. I veered the 
car over. I swung to the right. 

Q. Why did you swing to the right ? A. Well, I thought there was 
danger in front of me, which I couldnt’ see. 

Q. And did you veer perceptibly after he yelled this "look out!" 
or was it a minor turn, or can you describe that ? A. Well, I pulled 
over, and then the next thing, hit this car. It must have been about, just 
a few seconds. 

Q. What part of your car came in collision with the parked car ? 

A. The right front side of my car. 

Q. Is that with the left rear of the parked car ? A. Yes. 

Q. Now, you heard the officer testify that you were not present 
at the scene of the accident when he arrived there. Were you or were 
you not there ? A. I was. 

Q. Tell us what happened then, from that time on. A. When the 

80 policemen came, they asked me about how the accident happened, 
about my driver 1 s license, and so on, and then they wanted to take me to 
ftie hospital. I said I didn’t think I needed to go to the hospital, but I 
would like to go and get my husband. I went with two officers in a squad 
car to my house. They drove me around there. 

Q. And did they go in, any of them? A. Oneof them I know did, 
and I can’t remember whether two did. I stayed in the car, myself. 

Q. And you didn’t go into the house 1 while the officers were presum¬ 
ably talking with your husband ? A. Not at that time. 

Q. What did you do then? A. Then my husband came out, and we 





all went to the hospital. 

Q. Which one? Georgetown? A. Yes. 

Q. And where were Mr. and Mrs. Quisenberry at the time you 
were talking with the officers at the scene ? A. Some other officers 
had taken them to the hospital. 

Q. Prior to the time that Officer Dove got there ? A. Yes. 

Q. Were you there when the first set of officers arrived? A. Yes. 

SI Q. How long did they arrive after the time of the accident ? A. 

Well, it seemed that they must — not more than, just about a minute. 

Q. Did you talk with them at that time ? A. Yes. 

Q. Did they ask you any questions as to how or why the accident 
occurred? A. Yes. 

Q. And is what you told them basically what you told us today ? 

A. Yes. 

Q. In the block between 30th Street and Thomas Jefferson, what is 
located oh the south side of the street ? A. The south side ? Oh, those 
cement plants, sand piles, — 

Q. Can you tell me in height how big the piles are and how big the 
buildings are ? A. Oh, they are, well, the buildings would be, I should 
say, three or four stories high, or higher, and they have great gravel 
piles that would be as high as this room sometimes. 

Q. Are you able to see the river as you are traveling on K Street 
between 30th and Thomas Jefferson? A. Well, it would be just a little 
patch between things, if you can see it. 

82 Q. Do you recall whether you can or cannot see the river from 

there? A. I don’t recall. 

MR. SWINGLE: Would you indulge me one moment, Your Honor? 

BY MR. SWINGLE: 

Q. Are there any driveways that come out of the cement plant area? 
A. Oh, yes, a number. They cut off in there so trucks can go in, all 
the way along that side of K Street. 

Q. And are they there between 30th and Thomas Jefferson ? A. 

Yes, I think they are. 
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MR. SWINGLE: I believe that is all I have. 

CROSS EXAMINATION 
BY MR. NEWMYER: 

Q. Mrs. Herman, you said that you think that you served three 
Tom Collins. May you have served less than three ? A. I don’t believe 
so. 

Q. You are not sure, though, that you did serve three, are you? 

A. No, I don’t, I would not take and swear to it 

Q. How many did you drink? A. The same number as the other 
people. 

83 Q. And you don’t know whether it was three or less ? A. Since 
I was serving them, to the best of my recollection it was three, but — 

Q. Had you ever had three Tom Collins before that night? A. I 
would say on some occasions I had. 

Q. Were you drunk? A. No, I don’t think I was drunk. 

Q. You knew how to drive the car, didn’t you? A. I did. 

Q. And from the time you got in the car up to the time this accident 
occurred, you drove it properly, didn’t you ? A. I felt the control of the 
car. 

Q. And you knew what street you were going, and you knew how fast 
you were going, you knew what turns you were making? A. I did. 

Q. And you had your headlights on ? A. Yes, sir. 

Q. And even with your headlights on, you didn't see this parked 
car that you ran into — A. I heard — 

Q. — did you ? A. I swung and hit it 

84 Q. I say you didn’t see it, thought, — A. No. 

Q. — until you hit it, did you? A. No. 

Q. And your car had gone along K Street after you made the right 
turn a block and a half, you said, to the point where you struck this car ? 
A. Yes, sir. 

Q. And yet, with your headlights on, driving along K Street, and 
looking ahead, as I assume you were, you didn’t see this parked car 
until you hit it; is that right? A. It wasn’t in the lane that I was driving 
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in at the time. 

Q. What? A. It wasn’t in my lane. 

Q. It was to your right? A. Yes, sir. 

Q. And didn’t your headlights cover both the — the beam of the 
headlights, didn’t that cover the lane of the parked car? It spread out, 
ddn’t it ? A. I can’t answer that. 

Q. Do you know why you didn’t see the car ? A. It wasn’t neces¬ 
sary to worry about that lane. I wasn’t in it. 

Q. Well, it was necessary for you to worry as to whether there was 

85 any traffic on the street and whether there might have been people 
crossing; even though they weren’t directly in front of you, you could 
have seen them if you had looked, couldn’t you? A. I was concerned 
with the lane in which I was driving. 

Q. You mean to say in driving an automobile you are only concerned 
with the space or the width covered by the width of your car, and you don’t 
look to the right or left to see whether there is any other traffic or pedes¬ 
trians crossing along streets ? A. You normally take these things in 
as you drive, — at least, I would say I normally take these things in as I 
drive, subconsciously. 

Q. But you didn’t take this parked car in, did you ? A. I don’t know 
how to answer that. 

THE COURT: Are you telling us that you were driving along in this 
lane to the left of the lane in which the cars were parked, and something 
came out in front of you in that lane, and as a consequence of that you 
veered to the right and struck the parked car ? 

THE WITNESS: I am not saying something came out in front of me. 

I said — 

THE COURT: Then, why did you veer to the right ? 

THE WITNESS: Because Mr. — 

86 THE COURT: — from the lane in which you were driving? 

THE WITNESS: Mr. Quisenberry screamed, "Look out 1 ." 

THE COURT: What? 

THE WITNESS: He screamed, ’’Look out!” 
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THE COURT: Well, what did that mean to you ? 

THE WITNESS: It meant that there was something in front, some¬ 
where, something I didn’t see. 

THE COURT: All right. And then you swerved to the right? 

THE WITNESS: Yes, sir. 

BY MR. NEWMYER: 

Q. Now, isn’t it a fact that you were veering to the right, right into 
this parked car, when Mr. Quisenberry said, "Look out!” and that is why 
he said, "Look out!” because you were heading directly toward that car? 
A. I do not think I was, sir. 

Q. You weren’t paying too much attention to how you were driving, 
were you ? A. I think I was paying normal attention. 

MR. NEWMYER: I think that is all. 

THE COURT: Is that all? 

Thank you, step down. 

(The witness left the stand.) 

87 Thereupon— SAMUEL HERMAN 

was called as a witness by counsel for the defendants * * *: 

DIRECT EXAMINATION 
BY MR. SWINGLE: 

Q. Will you tell us your name ? A. Samuel Herman. 

Q. And you are the husband of the lady who just testified? A. I 

am. 

Q. Where do you live, Mr. Herman? A. 1027 30th Street, North¬ 
west, Washington. 

Q. Were you living there on June 27, 1953? A. Yes, sir. 

Q. Did you know Mr. and Mrs. Quisenberry, prior to June 27th? 

A. I had attended a social gathering in their house — 

THE COURT: The question was, did you know them. 

THE WITNESS: Yes, sir, I did. 

THE COURT: All right. 

BY MR. SWINGLE: 

Q. And when did you first meet them? A. I met them with my 
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wife at their house a few weeks before this date. 

88 Q. And was there any particular purpose in going to their house 
at that time ? A. Well, I was told that we should meet or I should meet 
the Quisenberrys, my wife had met Mrs. Quisenberry, and I was told 
that part of the occasion was that she was celebrating resigning from 
her job. 

Q. Did there come a time after that when you were with the 
Quisenberrys ? A. Well, the time was on this particular date on which 
the accident occurred. 

Q. Do you know any of the facts of the accident yourself? A. No. 

Q. In other words, were you an eye witness to the accident ? A. 
No, I was not. 

Q. Can you tell me where your car was parked that evening? A. 

It was parked across the street from our house. 

Q. That is, on 30th Street? A. On 30th Street, yes. 

Q. Did you see these people when they left your home ? A. Did I 
see them when they left my home ? 

Q. Yes. A. Not after they left, no. 

89 Q. Well, did you see in which direction the car went? A. I didn’t 
see the car take off. 

Q. But it was on the far side of, that is, on the west side of 30th 
Street? A. That is right. 

Q. Which direction was it heading ? A. It was heading south. 

Q. Did the officers come to your home at any time that evening? 

A. One officer came, knocked at the door. 

Q. At that time, was there anyone at home with you? A. No, 
there was not. 

Q. Did anyone come with this officer ? A. Nobody came with this 
officer. 

Q. When did you next see your wife? A. I next saw her across 
the street from my house, where a squad car was parked, and she was in 
the squad car or getting out from it, when I first saw her. 

Q. And where did you go after that ? A. After that, we got into 
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the squad car and we were taken to the Georgetown Hospital to treat an in¬ 
jury that my wife had suffered in this accident. 

Q. Did you see your wife at any time, from the time they left — 
that is, the three of them left your place — up until the time you saw her 

90 at the squad car? A. No, I did not 

MR. SWINGLE: I have no further questions. 

MR. NEWMYER: No questions. 

You are an attorney, are you ? 

THE WITNESS: Yes, sir. 

MR. NEWMYER: No questions. 

(The witness left the stand.) 

THE COURT: Is that all? 

MR. SWINGLE: Yes, sir. 

THE COURT: We will suspend for fifteen minutes. 

91 * * * * * * * 

LEO B. DOVE, 

having been previously duly sworn, was recalled as a witness in rebuttal 
and testified further as follows: 

DIRECT EXAMINATION 
BY MR. NEWMYER: 

Q. Officer Dove, when you interviewed Mrs. Herman on the day 
of, the evening of this accident, did she tell you that the reason she 
swerved into this parked automobile was because Mr. Quisenberry, who 
was in the car, had yelled, ’’Look out!” and that caused her to swerve into 
the car ? A. Not to my recollection. I don’t recall that statement 

Q. If she had made that explanation to you, would you have made 
a notation of it on your report or on your records ? A. Yes, sir, I usu¬ 
ally do. 

Q. And is there any notation to that effect on your records or re¬ 
port? A. No, sir. 

MR. NEWMYER: That is all. * * * 

THE COURT: Is that all, gentlemen? We will proceed to argument. 
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MR. NEWMYER: May we approach the bench for just a moment? 

THE COURT: All right. 

(At the bench:) 

MR. NEWMYER: I don’t believe that there is any evidence of con¬ 
tributory negligence or assumption of risk in this case. There is nothing 
in the pleadings or in the pretrial order or in the explanation of the de¬ 
fense in the pretrial order indicating that Mr. Quisenberry’s action in 
saying ft Look out*. M had anything to do with this accident. That looks to 
me like it is an afterthought, and — 

MR. SWINGLE: That is something I wasn’t aware of until we got 
up here. 

MR. NEWMYER: Well, at least you had your client all three years 
and interviewed her about drinking and everything. It seems to me that 
it is an afterthought. 

MR. SWINGLE: Well, I should like, then, to amend my statement, 
to make that allegation. 

THE COURT: Well, — 

MR. SWINGLE: To conform to the proof. 

MR. NEWMYER: I am perfectly willing to let the jury decide it, 
to save any question of law in the case. 

THE COURT: I was going to say that ordinarily my disposition 
would be to say no (addressing Mr. Swingle), but there was a case here 
involving a doctor some time ago, — 

MR. SWINGLE: I have it right here. 

THE COURT: That is my case. And apart from the refusal to amend, 
which I thought was extraordinarily serious in that case, where the doctor 
held himself out as a gynecologist or obstetrician, and as a matter of fact, 
was a general practitioner, the result of it was a directed verdict for the 
doctor. 

It went to the Court of Appeals and came back. They said the amend¬ 
ment should have been granted; it was an abuse of discretion. When the 
case was tried the second time, before Judge Holtzoff, he did the same 
thing. 


If I should deny the motion to amend,, it would come back, because 
under the new rules you can put everything in, including the kitchen sink. 
And as far as the liquor is concerned, I will merely instruct the jury as 
to what is meant by the influence of liquor, ” and that means that liquor 
has the ascendancy to the extent that a person is incapable of reacting to 
normal stimuli. 

MR. SWINGLE: I have some prayers I would like to submit to you. 

94 THE COURT: Well, let me hav^ them. 

(Aloud, to jury:) Again, you may relax. 

MR. SWINGLE: Here they are. (Handing papers to the Court) 

THE COURT: This is denied, number 1. Number 2, granted in 
substance, denied as framed. Three. Where does this third one come 
from? 

MR. SWINGLE: It is number 69, I think. 

THE COURT: It seems to me it is one of the stereotyped prayers; 
that is, it’s been adopted — (Looking in book) 

MR. SWINGLE: I think that is the one. 

MR. NEWMYER: This doctrine doesn’t apply where the defendant 
himself creates the emergency that he extricates himself from. So I 
■ submit that it is improper. 

MR. SWINGLE: Not if you believe the allegation, the testimony as 
to the man yelling M Look out™ I think it has a very definite application. 

MR. NEWMYER: We object to it. 

THE COURT: Well, if there is no negligence upon the part — This 
has a defect, because if there was no negligence upon the part of the de¬ 
fendant, then the plaintiff is not entitled to recover under any circum¬ 
stances. 

MR. NEWMYER: That is right. 

THE COURT: This will be denied. 

95 Granted in full. Granted, number 4. i (Apparently inspecting number 
5:) That is assumption of the risk. That is all right. Number 6. Granted 
in substance, denied as framed. Very well. 

MR. NEWMYER: What did your Honor do with number 6? 
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THE COURT: Well, if the plaintiffs were negligent, if she was 
under the influence of liquor, then of course they were negligent in get-, 
ting in the automobile. All right. 

MR. NEWMYER: Well, simply to preserve the record, we would 
like to object to the prayers that were granted, for the reasons — 

THE COURT: Very well. 

(End of bench conference) 

* * * * * * * 

JURY CHARGE 

THE COURT (McGuire, J.): Members of the jury, we now have 
reached the stage in the proceedings where it becomes the function and 
the responsibility of the Court to instruct you as to the law that governs, 
so that being so instructed, you may weigh the evidence and, in weighing 
the evidence, find the facts, and in finding the facts apply the law as given 
to you by the Court to the facts as found by you, and thus do justice between 
the parties. 

This is one of the many thousands of a similar type of controversy 
that is finding its way into the American courts: actions involving dam¬ 
ages that result from the operation of motor vehicles. All over the coun¬ 
try, this is the phenomenon that we are confronted with. Here in the 
District of Columbia, we are no different from anybody else. It has been 
estimated that there are 425,000 cars on the streets of the District of 
Columbia during the rush hours. Of course, all of us know by virtue of our 
own experience the great amount of traffic that we find on the streets. 

So that the automobile is with us to stay. It is a very pleasant type of 
vehicle, when it remains in the situation which it was designed for, and 
it can be a very lethal instrument when it gets out of control or out of 
hand. I think you are all familiar with that, without in any way elaborating 
upon it. 

The plaintiffs come into court, and what do they say ? They say 

that they were guests in the automobile owned by the defendant hus¬ 
band and wife — that is, the vehicle was operated by the wife, with the 
consent of her husband; and while they were guests in that vehicle, it 
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collided with a parked automobile,* and as a consequence the plaintiffs 
were injured. As the suit was originally filed, there was a claim 
made not only for Mrs. Quisenberry, but a claim also made for Mr. 
Quisenberry. There has been no evidence adduced here to support that, 
so his claim against the defendants falls into the category of what we call 
the loss of consortium. 

Now, what does that mean ? Well, it is like so many of our English 
words: It comes from the Latin language, and it relates to the relation¬ 
ship between husband and wife. After all, it is a sort of a hand-me-down, 
if you want to call it such, from royalty. To bidng you up to date by way 
of a pointed allusion, the Duke of Edinburgh is the consort of Queen Eliza¬ 
beth, and Grace Kelly will be the consort of the Prince of Monaco, come 
next month. That is where the term comes from, and it literally means 
the most intimate relationship between human beings, that of husband 
and wife. So he brings a suit for the loss of his wife's services, loss 
of her companionship, loss of her society, as a consequence of this epi¬ 
sode, and that is all you are concerned with as far as he is concerned. 

99 But they do say that Mrs. Herman, operating the vehicle owned by 

the husband, and with his consent, was negligent in its operation, and as 
a consequence he lost the society of his wife, loss of consortium, and 
the wife was injured in the fashion which ^ias been depicted here. 

Now, what is meant by "negligence" ? It is a legal term, and it 
has a very definite meaning. Literally, it means a departure from the 
standard of care. What is meant by that?i It means the ordinary care which 
persons of ordinary prudence exercise in the management of their own 
affairs to avoid injury to others. That is the standard. The allegation 
here is a departure from that standard; in other words, negligence. 

Now, what is negligence ? Negligence is the doing of a thing which 
an ordinary prudent person would not do, or the failure to do a thing which 
an ordinary prudent person would do in the circumstances. Therefore, you 
can see, by that definition, that negligence is not a positive thing. It is a . 
relative thing. In other words, what conceivably would be negligence in 
one set of circumstances would not be negligence in another. 
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So the definition of negligence, as I have indicated to you, is a de¬ 
parture from the standard of care, the ordinary care which a person of 
prudence, the ordinary person of prudence applies in the management 
of his own affairs to avoid injury to another. Negligence is a departure 

100 from that standard. It is the doing of a thing which an ordinary 
prudent person would not do, or the failure to do something which an 
ordinary prudent person would do in the circumstances. 

Now, note what the standard is: the ordinary prudent person. It 
does not mean a professor of architecture, it does not mean a civil engineer, 
or it does not mean a Secretary in the Cabinent. It means the ordinary pru¬ 
dent person that you meet every day in the course of everyday living. 

They are charged with a departure from that standard. They are charged 
with a departure from that standard and the commission of an act of negli¬ 
gence. 

Now, the burden of proof is upon the plaintiffs to establish negligence. 
But that is not all. If they establish negligence, they must go a step fur¬ 
ther, and they must show by the preponderance of the evidence that the 
negligence thus established by the preponderance of the evidence was the 
proximate cause of the injuries complained of. 

What do we mean by the ’’preponderance of the evidence” ? There are 
many definitions. The simple one is the scales. You put all the evidence 
on behalf of the plaintiffs on one side and the evidence in behalf of the de¬ 
fendants on the other. Obviously, if the scale goes down on the plaintiffs* 

101 side, they have established negligence and, from the standpoint of 
causation, if it goes down on that side, they have established proximate 
causation, and then and only then would you come to the question of dam¬ 
ages. 

On the other hand, suppose, for example, that the scales go down 
on the defendants* side. Then, obviously, that ends the case, and the 
plaintiffs are out of court and your verdict in the circumstances would 
be a verdict for the defendants, and you are so instructed. 

Suppose the scales are even. The same result; your verdict would 
be for the defendants, and in the circumstances you would be instructed 
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to return and you are instructed to return a verdict for them, if that is 
the situation. 

Therefore, by way of recapitulation, by repetition, the plaintiffs 
must establish negligence as I defined that term to you. They must es¬ 
tablish it by the preponderance of the evidence. 

Now, another definition of the "preponderance of the evidence" is 
that evidence which, weighed with that opposed to it, has the most con¬ 
vincing merit. 

In addition to that, they must establish injury, after they have es¬ 
tablished negligence, by the preponderance of the evidence. In other 
words, they must show that the injury complained of was proximately 
caused by the negligence of the defendants. 

102 What is meant by the "proximate cause" ? The proximate cause 
means that cause which, in ordinary and natural sequence, without the 
intervention of any other efficient intervening cause, produces the result 
complained of. To use a colloquialism, it is what pushes the bell, pulls 
the string, sets the whole chain of events, in motion. 

If you conclude in the circumstances that the plaintiffs have estab¬ 
lished negligence and that negligence, as a consequence of the proof, was 
the proximate cause of their injuries, then and only then will you come 
to the question of damages. 

Now, the negligence charge, specifically, is failure to keep a proper 
lookout. That is a regulation promulgated by competent authority for the 
guidance of operators of motor vehicles and other vehicles upon the streets 
of the District of Columbia. It applies also to the streetcars. A viola¬ 
tion of that regulation is not evidence of negligence; it is negligence in 
itself. Violation of that regulation is negligence. And what negligence is, 

I have indicated to you by way of definition,, 

Therefore, if you conclude, as I have said, that negligence has been 
established by the preponderance of the evidence, and that negligence was 
fee proximate cause of the plaintiffs* injuries, then and only then will you 
come to the question of damages. 

103 As far as the damages are concerned, we have damages in this type 


of case in two aspects: one is the actual out-of-pocket expenses; and 
then, we have that other type of damage which is very difficult to put 
your finger on, and that you cannot apply any specific instrumentality 
by way of measurement to, but nevertheless it is an important aspect 
in every case of this character. 

The special damages alleged by the plaintiff — by way of stimulating 
your recollection — so-called hospital damages: the Georgetown Hospi¬ 
tal, $550; the Emergency Hospital and X-rays, $94.25; Dr. Rosenberg, 
the dentist who testified here as to his bill and what he did, $420; Dr. 
Wood’s colleague, $33; Dr. Frey, $200; Dr. Chapman — or rather, Dr. 
Re it man, his bill — he is a Chicago doctor — went in by stipulation — 
$25; and Dr. Smalley, $25. Groover, Christie & Merritt, $10. Then, an 
item for medicines and taxis from Drs. Frey and Rosenberg — to Drs. 
Frey and Rosenberg and Drs. Chapman and Wood. By my compilation, 
those figures tabulate $850. 75. 

Now, those are the special damages; including the $65 which she 
claims she lost by virtue of her inability to get back to work in order to 
fulfill the two-week notice period that she had given to her employers, 
that would bring it up to about $915. Those are the special damages, if 
believed. 

Now, as far as her actual damages are concerned, of course you 
104 have heard the testimony with respect to that: the loss of the four 
front teeth; the comminuted fracture of the jawbone, that has been de¬ 
fined to you; and a fracture of the alveolar bone, the bone that is across, 
inside, behind the lip; and the lacerations of the lip and an alleged dis¬ 
figurement of the lip, and a laceration of the oral cavity, as well as ner¬ 
vous shock. Then, the fact that she had to have two plastic surgical op¬ 
erations involving the lip, one in October of 1953 and the other in April 
of 1954, by Dr. Frey. 

Now, there is no measurement that we know of, up to now, whereby 
damages of that character can be catalogued and valued. There is no 
caliper, there is no measurement that we know of. Therefore, we have 
to fall back, in the circumstances, upon the ordinary common sense of the 
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ordinary person in the community, the ordinary person that we find on 
juries, which you in the aggregate are. You are twelve people taken 
from the body politic. What are your particular avocations and vocations 
in life does not make any difference in the circumstances. Sitting together 
as a body of twelve, you are the ordinary prudent person in the community, 
and it is your responsibility and your duty, if you can do that, to place a 
monetary evaluation in dollars and cents upon the physical nature of the 
disability suffered, the pain and the suffering, suffered both in the past and 
a valuation to be placed upon the pain and suffering to be incurred in the 

105 future, if you find that to be so. 

Now, that is the plaintiffs* case, in the aggregate. The defendant 
comes along and says, here, at the time and the place mentioned, the 
plaintiffs were riding, of course, in the automobile of the defendants, 
the collision occurred, but they deny any negligence or violation by them 
of the motor vehicle traffic regulations of the District of Columbia; and 
they say that as a consequence, if there are any damages of the character 
sustained by the plaintiffs, as alleged, it was the result of their own negli¬ 
gence or contributory negligence, or it was as a result of an unavoidable 
accident. 

Now, an unavoidable accident is simply a situation in which no one 
was negligent. If you find that to be the situation here, then obviously, 
of course, the plaintiff could not recover.: But the contributory negligence 
alleged, from the evidential picture unfolded here upon the stand, and the 
claim of the assumption of the risk, is that Mrs. Herman was drinking, 
and therefore, presumably was under the influence of liquor. 

The testimony with respect to the drinking was that each of these 
parties had three Tom Collinses. There has been testimony that a Tom 
Collins is a summer drink. I think the base is gin — I don’t think there 
would be any dispute about that — and either the addition of soda water 

106 or a mix of some character. But there is no testimony as to the 
amount of gin that was in the drink, which is very important; but that 
did not come from either side. 

In any event, the allegation is that Mrs. Herman was under the 
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influence of liquor, and as a consequence, the plaintiffs, when they got 
into that automobile, knowing that to be so, assumed the risk of what 
might possibly happen. 

Now, "under the influence of liquor," what does that mean? If 
a person is drunk, then you can conclude immediately that that person 
is completely under the influence of liquor, lacks both physical and men- 
tal coordination. A person, however, under the influence of liquor in the 
ordinary sense of that term, simply means the ascendancy of liquor to 
the extent that there is a diminution of power to act, and not only to act 
but to act as the ordinary prudent person would act in the circumstances. 
From the standpoint of the mind, it is the inability to properly evaluate 
the necessities of a situation in which a person finds himself; and physical¬ 
ly, it is the lack of response or coordination to mental stimuli. 

Of course, we all depend for our knowledge of the outside world upon 
the application of our senses, and if our senses are properly employed 
and rightfully disposed, then we know what we are doing. Therefore, that 
is the question that is involved here. 

107 The defense is that she was under the influence of liquor, although 

she has testified that she knew what she was doing in the circumstances. 
However, that is a part of the picture. And if you conclude in the cir¬ 
cumstances that she was under the influence of liquor to the extent that 
liquor had the ascendancy over her, as I have defined that term to you, 
and that she was unable to comprehend and to respond as she should have 
responded in the circumstances to the management of the automobile as 
it was being driven along the highway, and that the Hermans knew this, 
or rather, I beg your pardon, that the Quisenberrys knew this, then when 
they got into the automobile, they assumed the risk, and assuming the 
risk in the circumstances, they would not be entitled to recover. 

However, the testimony of Mrs. Herman is, as I recollect it — 

and you are not bound by my recollection — to the effect that she knew 

* 

what she was doing, and all that she had had, she did not know, but two 
or three drinks. 

Now, it is your function and responsibility to weigh the evidence, 
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and to weigh it without prejudice, and to weigh it without anything in the 
nature of preconceived ideas. The Court has the power in the Federal 
courts to comment upon the evidence. I make a practice of not doing so. 

I may allude to certain of the evidence that is brought before you for 
the purpose of stimulating your recollection, but in the long run and in 

108 the end, and finally and conclusively, it is your recollection that 
governs, and it is your responsibility to weigh the evidence, as I have 
said, and to find the facts. 

If you believe that any individual witness has perjured himself or 

herself in the case, then you are instructed as a matter of law that you 

0 

are at liberty to disregard entirely the testimony of such witness or 
witnesses, as the case may be, except insofar as you may find it corro¬ 
borated by other evidence of a creditable character. 

You are the sole judges of what we call the credibility of the witnes¬ 
ses. What is meant by that? It simply naeans their worthiness of belief. 

And in that connection, you may take into consideration their attitude and 

0 

demeanor upon the stand, their interest in the outcome of the case, their 
bias or prejudice, as the case may be, and to give their testimony only 
such weight as you the jury think, under all the circumstances, it is en¬ 
titled to. If there is any conflict of evidence, it is your responsibility 
and your duty to resolve it. 

Sometimes, in the course of cases, as in the course of this case, 
in a conference at the bench some evidence will be ruled out. You are not 
to pay any attention to that at all. The whole purpose of conferences of 

109 that character is to make absolutely certain that no evidence except 
that of a competent character gets) before the jury, and the Court in so 

o 

ruling with reference to the admissibility or excludability of evidence 
in performing its function in the matter of ruling on questions of law. 

In ruling on ^questions of fact, that is solely your responsibility, and you 

are so instructed. 

$ 

Again I want to say to you that no presumption of negligence arises 
from the mere happening of the accident in question. The burden of proo % 
as I have said, is upon the plaintiffs to prove to the jury by the prepon- 
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derance of the evidence, as I defined that term to you, that the defen¬ 
dants were negligent on the occasion in question, and that such negligence 
was the proximate cause of the accident in question, as I have defined that 
term. 

You are further instructed, of course, that the defendants are not 
guarantors nor insurers of the safety of the plaintiffs on the occasion in 
question. The burden of proof, I have already indicated to you, and the 
question of damages. You will address yourself to the plaintiffs* physical 
injuries and losses; both present, past and in the future, as I have indi¬ 
cated, but you are not to award the plaintiffs any speculative damages; 
that is, any compensation for detriment which, although possible, is 
remote, conjectural, or speculative. 

110 You are instructed also that if one knows and comprehends possi¬ 

ble danger but nevertheless voluntarily exposes himself to it, he is 
deemed to have assumed the risk and would be precluded from recovery 
for an injury resulting therefrom. We have already been over that. 

If you find, of course, that the defendants were negligent on the 
occasion in question, if you find that the plaintiffs were also negligent, 
and such negligence of the plaintiff concurred in whole or in part as the 
proximate cause of the accident, then your verdict must of course be in 
favor of the defendants. 

I think that covers it, gentlemen. 

MR. SWINGLE: May we approach the bench? 

MR. NEWMYER: I think so, Your Honor, except, of course, the 
burden of proof for contributory negligence. 

THE COURT: Yes, of course, that is very true. 

Now, the burden of proof, on the basis of assumption of risk, and 
the burden of proof on the basis of contributory negligence, is upon the 
defendants. The burden of proof, as I told you originally, from the 
standpoint of establishing negligence — rather, the burden of estab- 
lishing negligence upon the part of the defendants in the plaintiffs* case 
is upon the plaintiffs. It follows, in converse order, that if the defen¬ 
dants say, tT Well, you were injured not by virtue of my negligence, but 





Ill 


51 

by your own contributory negligence, or by assuming the risk," 
the burden of proof is upon the defendants to establish that. 

What is meant by "burden of proof T I have already indicated to you 
by way of definition. 

Is that all? 

MR. SWINGLE: May I approach the bench? 

THE COURT: I might say that there are only two types of verdict 
you can return in the circumstances; a verdict for the defendants or a 
verdict for the plaintiffs, in such amount as you think they are entitled 
to. 

(At the bench:) 

MR. SWINGLE: I want at this time to make an objection to the 
fact that you repeated two or three times the proposition that the woman 
had had some drinks but that she admitted on the stand or said on the 
stand that she had her faculties. In other words, you emphasized that, 

I feel, too much. 

Also, it is not only assumption of risk, but also, if Mr. Quisen- 
berry had not yelled at the time that he did, and surprised her by that, — 

THE COURT (Shaking head): If she was giving full time and atten¬ 
tion to what she was doing, it wouldn't have made a bit of difference. No. 

(End of bench conference) 
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In the opinion of appellees the questions are: 

1. Did appellants make timely and sufficient objection 
to the Court*s charge to the jury concerning the assumption 
of risk theory of the case? 

2. Was the question of whether or not the appellee, 
Mrs. Clara Herman, was under the influence of alcohol and 
whether appellants knew or should have known her condition, 
exclusively a question to be decided by the jury? 
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UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 



JURISDICTIONAL STATEMENT 
Appellees admit the jurisdiction of this Court# 

STATEMENT OF THE CASE 

1# The appellants statement of the case is basically 
correct insofar as they set forth the proceedings below# 


2 


2. Appellants are correct in saying that there was little 
disagreement in the testimony concerning what happened the night 
of the accident* 

3. No request was made at any time to include in the 
assumption of risk charge a statement that Mrs, Herman’s incapa¬ 
city must contribute to the acoident. Appellants’ only objection 
to the Court’s charge was the failure to mention the burden of 

i 

proving contributory negligence and assumption of risk which 
instruction was thereafter given with no further objection, 

(J. A. 50) 


SUMMARY OF ARGUMENT 

The appellants did not make any objection to the Court’s 
charge except the failure to include a statement concerning the 
burden of proving contributory negligence and assumption of 
risk which defect was remedied immediately. The appellants 
therefore did not comply with rule 51 of the Federal Rules of 
Civil Procedure, nor the decided cases requiring that objec¬ 
tion to a Court’s charge must be made before the jury retires 
and that it be made with specifioity. 

While appellants urge there was no evidence to support 
the defense of assumption of risk, appellees take the position 
there was ample evidence for the submitting of that issue. 
Furthermore, the question of Clara Herman’s condition was a 
factual one for the jury to decide as there was no doubt what¬ 
soever that two or three alcoholic drinks were taken by all 
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parties concerned. This eliminated the question of had they 


/ 

\ 


been drinking, to only the question of how much effect the, k ^ 

' f 


alcohol had on the parties. 

ARGUMENT 


frr' ! 
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A. TIMELY AND SPECIFIC OBJECTION TO A COURT’S CHARGE 


TO A JURY IS A PREREQUISITE TO APPELLATE REVIEW. 


Rule 51 of the Federal Rulesi of Civil Procedure provides 
as follows: 

**Rule 51. Instructions to Jury: Objection. At the close 
of the evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written 
requests that the court instruct the jury on the law as set 
forth in the requests. The coart shall infoim counsel of 
its proposed action upon the requests prior to their arguments 
to the jury, but the court shall instruct the jury after the 
arguments are completed. No party may assign as error the 
giving or the failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury.” 

The only comment made by appellants’ counsel with regard 
to appellees requested instruction No. 5, having to do with 
assumption of risk, was the comment made (J. A. 40) "I don f t 
believe there is any evidence of contributory negligence or 
assumption of risk in this case.” Then the discussion at the 
Bench centered around the contents of defendants* requested 
instruction No. 3 which instruction was denied. Thereafter, 
in spite of the objection previously made, as above, appellants* 
counsel said (J. A. 40) ”1 am perfectly willing to let the jury 
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decide it, to save any question of law in the case*" This 
comment appellees feel was a withdrawal of objection. Then 
objection was made generally to the instructions that were 
granted "simply to preserve the record." (I. A. 42) At the 
close of the Court’s charge to the jury the only objection which 
Was made to the charge by appellants was that the charge failed 
to mention the burden of proving contributory negligence. The 
Court then immediately gave that charge and no further objec¬ 
tion was made by appellants either generally or specifically. 
Certainly at no time either before the argument or after the 
charge did appellants say that defendants instruction No. 5 
or the instruction as given in the charge was insufficient 
and should have included the proposition they now allege to 
the effect that the driver’s drinking must have brought about 
the accident. 

Rule 51 of the Federal Rules of Civil Rrocedure was not 
followed by appellants and as has been said many, many times, 
unless objection is made to the trial Court before the jury 
retires to consider its verdict such objection is not subject 
to review by an appellate court. It was specifically said in 
Villaromen vs, U. S. 87 U. S. App. B. C., 240, 184 F (2d) 261 
**In assigning error as to any part of a charge, or for any 
omission therefrom, as for failure to charge in accordance with 
a request, it is essential that a distinct objection be stated, 
with the ground upon which it is based. Citing Mundy vs. U. S. 
176 F (2d) 32, Felton vs. U. S. 83 U. S. App. D. C. 277, 170 F 
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(2d) 153. Also to the same effect are the follov/ing cases: 

Frasca vs. Howell, 87 U. S. Appeals D. C. 52, 182 F (2d) 

703; Crockett Engineering Co. vs. Ehret ISagnesia Mfg. Co*, 81 
U* S. App. D. C. 159, 156 F (2d) 817; Asha vs. Goldsten, 78 
U. S. App. D. C. 349, 140 F (2d) 702; B & 0 RR Co. vs. Corhin, 

73 U. S. App. D. C. 124, 118 F (2d) 9, 4 FR Service 51.33, case 
1 and many others. 

As stated above there was ^ general objection to defendants’ 
instructions before the Court’s charge only, but there are many 
cases to support the proposition that failure to particularize 
grounds of objections, so as to give the trial Court an oppor¬ 
tunity to correct instructions if erroneous and to advise 
opposing counsel, precludes review on appeal. Beggons vs. 

Hajoca Corp. 185 F (2d) 982, 15 FR Service 51.33, case 3; 

Allen vs. Kelson Dodd Produce Co., 207 Fed (2d) 296, 19 FR 
Service 51.32, case 1; Garland vs. Lane-Wells Co., 185 F (2d) 

857, FR Service, 51.33, case 2; Garden City Co. vs. Bentrup, 

i 

228 F (2d) 334, and many more. 

The Maryland Court of Appeals has a rule similar to Rule 
51 of the Federal Rules of Civil Procedure which require ligi- 

i 

gants to make objection to a Court’s charge before the jury 
retires in order to give the Court an opportunity to correct 
or add to its instructions, matters either stated erroneously 
or omitted. Washington Suburban Sanitation Commission vs. 
LIusgrove, 203 Md. 231, 100 A. (2d) 27; Feinglos vs. Weiner, 181 
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Md. 38, 28 A.2d 577; Barone vs* Winebrenner, 189 Md* 142, 
145; 55 A. 2d 505. 

It is clear therefore that neither timely object¬ 
ion was made to the Court f s charge nor were the grounds of 
objection particularized. 

The Municipal Court of Appeals for the District of 
Columbia in Webster vs. Perper, 83 A (2) 433, said in a 
similar case, "when the charge was complete the court called 
counsel to the bench and inquired if there were any object¬ 
ions or exceptions. Appellees* counsel replied: "Very fine 
charge." By failing to renew the objection to the denial of 
the requested instruction, particularly in view of the in¬ 
dication that the charge as given was satisfactory to 
appellees, we think the error, if any, in denial of the 
instruction was waived." 

Appellees* therefore say on this ground alone the 
appeal should be dismissed. 

B. THERE WAS SUFFICIENT EVIDJNCE TO SUBMIT THIS 

i 

CASS TO THE JURY ON ALL ISSUES. 

Answering more particularly the arguments of appell¬ 
ants we should like to say that for all we know the jury 
decided that the injuries were brought about through no 
negligence on the part of the defendants. Everyone agreed 
•that Mrs. Herman was driving the automobile in the usual. 
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normal fashion (J. A. 14, 19, 35). Appellant Mr. Bruce 
Quisenberry was the only one who testified to any possible 
act of negligence and that was to the effect that when the 
automobile he was in headed for the parked car he yelled 
"Look out" (J. A. BO). Mrs. Henman testified she changed 
course only after Mr. Quisenberry yelled. This left a jury 
question as to which happened first, i.e., did she turn 
first or did he yell first. Appellants seem to believe that 
the case was decided on the assumption of risk theory which 
may well have not been the case. The case may even have been 
decided on the unavoidable accident theory. 

No matter on what ground the jury made its decision 
the questions were factual which they and they alone could 
decide. 

There is not one iota of testimony to prove Mrs. 
Herman was negligent in failing to give full time and 
attention to her driving. Even if you say the accident 
proves the charge, yet that does not prove that failure to 
give full time and attention was the proximate cause of the 
accident and unless it was the proximate cause plaintiffs 
have not proven negligence so as to hold the defendants 
liable to them for injuries. 

As was said in Abel vs. First Security Ins.Co. of 
America, 120 A. (2d) 586 " * 1JS *A1though violation of traffic 
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regulations may be negligence per se, it is still a question 
of fact whether or not the regulations were actually violated, 
and if whether their violation was the proximate cause cf the 
collision** 1 

The sobriety of all the parties was a factual 
question which only the jury could decide and they may well 
have decided that in spite of all the parties* protestations 
as to sobriety they may not have been as sober as they said* 
After all, there are few people who wish to^dmit publicly 
that they were intoxicated* It was entirely within the prov¬ 
ince of the jury to decide the credibility of that testimony* 

There is no doubt whatsoever from all the testi¬ 
mony that all parties had partaken of alcohol in their 
diinks. Everyone knew the others were drinking* The questi¬ 
on presented was not whether these people had alcoholic 
drinks but whether t hey were affected lyy those drinks* It 

was then up to the jury to decide the degree of intoxication* 

-——J__ 

The phrase "under the influence of drink" is in 
a sense a relative term. There are many degrees of intoxi¬ 
cation. Mrs. Herman testified she was affected by the drinks 
in that she felt stimulated. (J.A*31)* V/hat does "stimula¬ 
ted" mean. Webster f s New International Dictionary, 2nd Ed. 
19b3, defines the word stimulate as follows: "1. To excite 
as with a goad; to excite, rouse, or animate, to action or 
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more vigorous exertion by some pungent motive or by per¬ 
suasion; 2. To arouse or affect by intoxicating. esp. an 
alcoholic beverage. popularly so used. 

In connection with the jury’s determination of 
the intoxication of Mrs. Herman it was said by court 
deoision in Kukulski vs* Boiaa , 116 N. E. 2d 384, 387, 

2 Ill. 2d 11, that a person may be under the influence of 
liquor although he may walk straight, may attend to his 
business and may not give any outward and visible sign of 
intoxication to the casual observer. 

We must also bear in mind that the appellants 
had the same number of drinks as Mrs. Herman. Their powers 
of observation and judgment must also have been affected 
by their drinking in spite of their denial that the drink¬ 
ing affected them. The ability of the appellants to observe 
was a fact for the jury to decide. 

The cases of Tomlinson vs. Kiramidjian, 24 P. 

2d 559, 133 Cal. App. 418; and Caldbeck vs. Flint, 183 
N. E., 739, 281 Mass. 360, say, in support of the above 
statement, that whether or not the guest does or should 
know of the driver’s intoxication is a question of fact 

for the jury to decide. 

The contributory negligence theory of the 
defense is further supported by the case of Hemington 


v. Hemington, 190 N. 7 U 683 , 221 Mich. 206 when it was said 
that no one with sense will submit to the peril of riding 
with an intoxicated person it being common knowledge that 
intoxication temporarily destroys the facilities essential 
to safe driving of an automobile. 

One voluntarily riding with a drunken driver 
assumes the risk arising from such driving, especially 
where the guest voluntarily beoomes intoxicated himself* 
Schubring vs. Weggen, 291 N. W* 788, 234 Wiso* 517. 

The appellants appeared to have normal common 
sense, certainly to the extent that they knew the drink¬ 
ing of alcohol would affeot the drinker* Uiere is hardly 
much point in drinking alcohol except for the effect it 
has on the drinker. So that the conduct of appellants in 
riding in the automobile, when they must have known the 
driver was under the influence of liquor, establishes 
independent negligence and bars their recovery* Wayson 
vs* Gould 136 Wash* 274, 239 Pao* 559* 

C. THE COURT’S CHARGE AS GIVEN WAS SUFFICIENT 
ON ALL ISSUES. 

Appellees deny that the charge to the jury fail¬ 
ed to state the jury must find that Mrs. Herman’s incapa¬ 
city caused or contributed to the accident. 
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The first two paragraphs on page 48 of the joint 
appendix, which relates to the charge, defines the meaning 
of the phrase "under the influence of liquor"# The next 
paragraph says in effect—-I have told you what the phrase 
means now it is up to you to decide if Mrs. Herman was in 
such condition as to be unable to properly drive the auto¬ 
mobile thereby causing the collision# What other meaning 
could the words "And if you conclude ***that she was unable 
to comprehend and to respond as she should have responded in 
the circumstances to the management of the automobile as it 
was being driven along the highway***have but that the jury 
was instructed to determine if her condition caused or con¬ 
tributed to cause the accident. 

Also, the Court instructed the jury on the mean¬ 
ing of the words, negligence (J. A# 43,44) proximate cause 
(J. A# 45) and contributory negligence (J. A# 47, 50)# The 
charge must be read in its entirety. Appellants cannot 
take just part of the charge and complain that a parti¬ 
cular small part does not contain, everything. In support 
of that statement are the cases of Danzansky v# Zimbolist, 

70 App. D. C. 234, 105 F (2) 457; Cohen v. Evening Star 

• / 

Newspaper Co# 72 App# D. C • 258, 113 F (2) 523; Hecht Co# 
v. Jacobsen, 86 Ur S.App* D. C. 81, 180 F (2) 13. 

One cannot read this charge, as given, as a whole 


* y* 


L'.* f ^ 
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A. This Court May Review The Charge Given 
Below On Assumption Of Risk 


1. Appellants are not precluded by Rule 51 from raising the issue. 

The opposition brief of appellees claims that Rule 51, F.R. C. P., 
forecloses appellants from questioning the trial court's instruction on 
assumption of risk because of failure to properly object below. 1 We 


Appellees suggest (see pages 5, 6, Brief For Appellees) that this counsel's statement to the trial 
court that "I am perfectly willing to let the jury decide it, ito save any question of law in the case" 
(J.A, 40), also constituted a waiver of the assumption of risk issue. This is erroneous because (1) the 
statement relied on itself demonstrates that only a fact question for determination by the jury — not 
the manner in which the question was to be submitted — was being discussed; and (2) the context within 
which the statement was made shows that the subject under discussion was not assumption of the risk of 
drinking. Instead, the context shows that the subject of discussion was defendants* theory that Mr. 
Quisenberry’s cry of "Look out!" absolved Mrs. Herman of any responsibility for the accident (see also 
J.A. 51). 


2 


submit this is not correct. Rule 51 "should be considered together" 

with Rule 46. Montgomery v. Virginia Stage Lines , 89 U.S. App. 

D.C. 213, 216, 191 F. 2d 770, 773 (1951). Rule 46 provides that: 

" . . . if a party has no opportunity to object to 
a ruling or order at the time it is made, the ab¬ 
sence of an objection does not thereafter prejudice 
him." 

The record in this case demonstrates that counsel for appellants 
was about to state his reasons for objection to the trial court's granting 
of the substance of appellees' requested instructions on assumption of 
risk (Defendants' Instruction No. 5) and contributory negligence (Defen¬ 
dants' Instruction No. 5)—both dealing with the guest who rides with an 
intoxicated driver. But the trial court precipitously cut off counsel, thus 
preventing his attempt to treat with the defense arising from the driver's 
alleged intoxication (J.A. 41-42). Since the trial court had thus indicated 
its refusal to hear objections on this central issue, it was not incumbent 
upon counsel for appellants to make a second attempt to go into the merits 
of this matter after the trial court's charge. All that counsel could do 
was to remind the trial judge of the burden of proof in respect to this 
issue—a matter which that court had not passed on before (J.A. 50). 

Under these circumstances, appellants are not foreclosed from raising 
the critically important question dealing with trial judge's charge. 

2. This Court may, in its discretion, review this matter even 
though it was not properly reserved below. 

Primary negligence on the part of the defendant, Mrs. Herman, 
was crystal clear in this case. Without the slightest cause or provoca¬ 
tion she ran her automobile into a parked car. Defendants' theory that 
Mr. Quisenberry's reflexive cry of "Look out.' " had the effect of making 
Mrs. Herman's conduct reasonable was, as stated by the trial judge, 
untenable since proper care and attention on her part to the road ahead 



would nevertheless have avoided the accident (J. A. 51). 2 Thus, De¬ 
fendants* Instruction No. 3 (J.A. 9), dealing with unavoidable accident, 
was denied (J.A. 41). 

In these circumstances, it is plain that the jury found for defen¬ 
dants on the theory of assumption of risk (or the entirely kindred theory 
of contributory negligence). 3 The instruction of the lower court in this 
respect is, therefore, of fundamental significance. If that Instruction 
failed to state—as we claim it clearly did—that the jury could find assump¬ 
tion of risk only if Mrs. Herman T s drinking had in fact contributed to the 
accident, then the law of this case in this fundamentally important respect 
is plainly erroneous. In such circumstances, this Court has not hesi¬ 
tated to exercise its power of review even though the issue was not prop¬ 
erly reserved below. Richmond, F. & P. R. Co. v . Broo ks, 91 U.S. 

App. D. C. 24, 197 F. 2d 404 (1952) (accuracy of instruction dealing with 
Safety Appliance Act); Montgomery v. Virginia Stage Lines , supra (duty 
of defendant carrier in respect to stowage of luggage); Shokwan Shima - 
bukuro v. Nagayoma , 78 U.S. App. D.C. 271, 140 F. 2d 13 (1944) (er¬ 
roneous instruction regarding power of jury to determine authenticity of 
documentary evidence). 4 Where, as here, justice requires appellate re¬ 
view of the trial court*s charge, this Court may undertake such a review 
**even though it cannot be raised by the appellant. ** Harlem Taxicab 
Ass*n . v. Nemesh , 89 U.S. App. D.C. 123, 125, 191 F. 2d 459, 461 (1951), 
(erroneous instruction on liability of taxicab association); Dowell, Inc. 
v. Jowers , 166 F. 2d 214 (5th Cir. 1948). Such review, we submit, 

o 

The trial judge denied Defendants' Instruction No. 3 dealing with unavoidable accident (J.A. 9, 41). 

3 If we are wrong in this conclusion, the error of the trial court in respect to the charge on assump¬ 
tion of risk would nevertheless be cause for reversal since the Court cannot say whether or not the jury 
found for defendants on that ground or some other. 

^ See also Rule 17 (i) of this Court's rules, providing for discretionary review of plain error not re¬ 
lied upon below. 
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is indicated in this case even assuming appellants' failure to properly 
object below. 

B. All Of The Evidence In This Case Demonstrated 
That Mrs. Herman Appeared Completely Sober And 
Competent Before The Accident . 

The argument is advanced in the opposition brief that plaintiffs' 
testimony that Mrs, Herman appeared perfectly sober and in complete 
control of her senses could not prevent the issue of assumption of risk 
from going to the jury since the very fact that plaintiffs had been drink¬ 
ing (two or three Tom Collinses) might induce the jury to disbelieve their 
appraisal of Mrs. Herman (page 9, Brief For Appellees). The trouble 
with that theory is that it is directed to an argument which we do not make. 
We do not stand alone on plaintiffs' testimony. All of the testimony in 
this case was to the same effect. Not only did defendant's husband, a 
lawyer and sole owner of the car, consider his wife competent to drive 
his car in his absence, but the policeman-^completely disinterested wit¬ 
ness who saw Mrs. Herman shortly after the accident—testified that she 
appeared sober and coherent (J. A. 26, 28). His judgment of Mrs. Her¬ 
man was not impaired by drink; he had had none. Thus, it was conclu¬ 
sively established by all the evidence—including that of Mrs. Herman— 
that her conduct prior to the accident indicated that she was completely 
sober and unaffected by drink. In view of the absence of any evidence 
to the contrary—substantial or otherwise—the trial judge should not have 
submitted the issue of assumption of risk (or contributory negligence) 
to the jury. 
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CONCLUSION 

Accordingly, it is respectfully submitted that, appellees’ arguments 
notwithstanding, the judgment herein ought to be reversed and the case 
remanded to the lower court. 
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